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The C ke TL 
| OR, 


A Treatiſe concerning 
Tenures and Eſtates 


tor Life, &c. 
Queſtion. 


G07 were the multitudes of people at the 
$ firſt divided? | 


C Anſwer. 
[L Into Families, Common-wealthes, and 
Kingdomes. | 
. Towbat end? 
0 live godly, peaceably, and quirdy 
a 
QuHop i is that performed? * | 
keeping the Law of God, | which 
we cheer, and by SIC venus 
an 


Liw ' Twofold. | 


——_ D vice, by hich Venue mg 


-2ocens. Hp 
Q. What teth beſt bel nl meimcls 


- theſe things ? 


A. The Law. | 

Q. How manifold is that? | 

A: Two told, vis. The Law.of Nature, 
and theLaw written. 

Q.w bat is the Law written ? 

A. It 1s either Divine or Civill. 

- Q. hat doth the Civill Lug worke ? 

- A. A defence and encouragement to the 
good,' and abridling and puniſhment to 
the evill. 

Q. Vhatelſe deth zt worke ? 

A. A lecurity tothelife of man,and qui- 
et enjoying of Meum and Tuum. 

. How came in Meum and Tuum P:>-- 

A. 'By the Law of Fas gentium, 
right and property to Lands, Ten 
oodsand ans are gina to men. 

Q. How doth every Subjed in England claime 
and bold his lands and goods. 

. A. By Eſftatesin Law. 

Q. How many Eſtates in Law are there in 
Lands and Tenements. 

A. Three, viz. Eſtates of Inheritance, 
Francktenement,and-Chattells realls _. 

Q. How are Eſtates of Inheritance di pom ? 

A. into 


%. 


Eftetes.of Inheritance divided: 
A-Trito:Fee Simples;and Fee Tayle, 
'Q- Hiware Fee Simples divided ? © ©. 
A. Into Fee _ abſolure, and Fee 
Simple Conditionall. 
Q. What is an abſolute Fee Simple ? 
A. When lands aregiven ito. me, and to 
| my heiresfor ever. 
Q.. hat is a Fee Simple Conditional ? 
A. When Lands aregiven to me and to 
heires for ever, upon: Condition 1doe 
ſuch or luch a thing, &c. 

Q. How are Eſtates Tayle-divided? 

A. Into tayles generall and ſpeciall, and 
into Tenant in tayle after pofhibilicic of 
ifſfue extinct. | 

Q. What is an an. intayle generallt. ' 

A. When lands or tenements are given 
to 7 $. And to the heires of his body .law- 
fully begotten or to bebegotrten. 

Q. Whit is an intaile ſpeciall? 

A. When lands or tenements aregiven- 
to a man, and to his wife, and to the heires 
of their two bodyes between them lawful- 
ly begotten, : Ont £1: 

. How is tenant in tayle after poſſibalitie 
Fife canal nt fr | 
A. When Jands are given to a manand 
his wife, and to the heires of their two 
bodyts: beoween _ lawfally tas” 
. . 


J 


_—— — 


\..\ .  Chattells divided.” © 
if the man or wife die without iſſue bee 
tweene them , thejSurvivor is Tenant in 
tayle after poſſibility &c. 

Q. Is ſuch a Tenant puniſbable of waſt or 
noe? 

A. Noe, . hee is not puniſhable of waſt, 
yet hee may forfeit his Eftate by grantin 
a greater Eftate toanother then he hat! 
himſelte. | 
. _ Q.; May other Tenants intayle forfeit 
their Eſtates? | 

A. Noe, unlefſe they commit Treaſon, 

Q. How is Francktenement divided? 

A. Into foure parts, viz. tenant by Cur- 
teſie, tenant in Dower, tenant for his owne 
life, and tenant for another mans life. 

Q. How are chattells divided ? 

A. Intoreall and perſonall. 

Q. What is a cbattell reall? 

A. A terme for yeares,the ward of lands, 
and'tenant at will. 


be Jy 


_ - Q: What areChattells perſonall? 


A. All manner of Goods, 'Corne, Cat- 
tell, Houſholdſtuffe, and vtenfills whatſoe- 
ves. | 


Q. How doth « Fee ſimple in lands or Tene= 


- ments paſſe from one to another ? 


A. It may paſſeby a Fine, orby Deed, in 
rayſing of a vie upon able Condos 
tions 


Fee Simple how it paſſeth. 
tions, or o deede with Livery of ſeifin, or 
or by a will in writing ſealed fince the Sta- 
tute of Wills, or by a Deed without livery, 
inrolled within fixe Moneths after the date 
therof by the Stature in the 34 yeare of H.$ 
and by a Reverſion in fee by Atturnement. 
Bur of things incorporate, there can be no 
Auall livery, butthey pafſe by grant in 
writing onely , orby lincall diſcent, - - 

Q. May Tennant infee Simple convey bis 
lands and tenements from his wife and-heire? 

A. Yey thathemay, to whom and by 
what Eſtate hee will, except icbeein 
mortmaine, contra ſtatutum in the ſeventh of 
Edward the firſt, and excepting ſuch right 
& Dower as his wifehath in the ſaid! lands. 

Q. May be charge theſe lands? 

A. Yes, either by a yearly Rent with 
Clauſe of diſtrefſe, which is called a Rent- 
charge, or by an Annuity, or by ſtatute, 


and alſo if he dye, theſe: lands ſhall bee 
aſſerts to pay his debts. 


Q. ls there no forfeiture of theſe lands? 
A. None, except hee commit felony or 


trealon. 


Q. May wo any way eſcheate? 
A. Yes, it the tenant die without heire 


generall or ſpeciall, then the Lord of 
whom they are holden ſhall have the ſame 
by eſcheate. B 3 QH#bat 


| Fee Simple bow it paſeth: 


Q. What is the Jaw ſithente the flatute,in 
ſuch caſes; i 6 

A. Ifat this day there bee Lord and 
Tenant in fee Simple by Chiyalrie and 
twenty pence rent, If the Tenant enfeoffe 
and Eſtranger of the ſaid Jand, che Eſtran- 


ger ſhall hold of the Lord by the faid ſer- 


vices and rents as the Tenant did hold,and 


- the Feoffer or ſeller, (hall bee excluded, and 


be not meant at all. 

Q. What if the (aid Tenant maketb a Fe- 
offement of the ſaid land to anotber without ex- 
preſſing to whoſe uſe ? 

A. Then itſhall bce to the uſe of the 
Feoffer and his hcires, except a valuable 
conſideration bee given for theland , then 
it ſhall bee to the uſe of the Feoffees. 

Q. What if the Tenant fithence that fta- 
tute doth enfeoffe a ftranger of part of the land? 

A. Then the ftranger ſhall hold ofthe 
Lord per paticular Morum,viz.the Rent ſhall 
be apportionated. 

As if there be 'twentie Acres of land, 
and twenty ſhillings Rent , ' the Purchaſor 
fhall hold by three ſhillings Rent tor three 


Acres, 


Bur ifthere be an entire ſervice, that 
cannot be apportionated , as a horſe, a 
hawke&c. TheLord ſhall have the whole. 

b | Q. What 


a A+ wo A Ow. 


' Foe Symople how id paſfedh. 

Q. What if the purchaſe be of the moyetie of 
of the whole band? 64952, = 

A. Therefhal] bee nocapportionallmene 
of the Rent &e. 

Q. What if the Lord ſithence that ſtatute 
purcbaſe parcell of the tenencie ? 

A. By that purchaſe all the entirean- 
nuall fervices be extin@, excepr it be tor the 
profit of the Comonwealth, then it remai- 
neth, otherwile it is extinC&. For that pur- 
chaſe read Pruertons cafe in the fixt part 
de lo: Cooke. 

Q. IWWhat if the Lord purchaſe parcel! of the 
land where the Rents and ſervices are apportio- 
nated, 

A. Then the rents and ſervices ſhall be 
apportionared. 

Q. Put a Caſe thereof? 

A. If there be Lord and Tenant of fix 
Acres of land by fix pence rent, and ſuite of 
Court, ifthe Lord purchaſe two Acres, the 
Rent ſhall bee apportionated; but other- 
wiſe if the rent and ſervices be entire,as ſuit 
of Court, homage &c. Extin&t. 

Q VPhat if theſe entire ſervices come to 
the Lord of part of the land by the meere Aﬀ of 
God, or of the law? | 

A. Then the intire ſervicesſhall cemaine 
to the Lord, 

B4 Q. Put 
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Appattionalment of Rent charge. 
-.Q. Put @ Caſe of tha!? TH 
A. If therebee Lord and Tenant of foure 
Acres of land, by a Hawke, homage, fair 
of Court, and herriot', in this caſe,if one 
of theſe Acres diſcend' ro the Lord, the 
whole ſervicesremaine. dt 
But if the Lord had purchaſed the laid 
Acre, or releaſed to the Tenant the ſervices 
of the ſaid Acre, ' all the ſervices alwaics are 
extin&t. | 
Alſo in this caſe, if the Tenant doth en- 
feoffe any Eftranger of one of thoſe Acres, 
the Feoffce ſhall hold the whole ſervices. 
Bur otherwiſe it the ſervices may beeap- 
portionated, as of Rent, Common, or Per- 
per, &c. And thereupon are great diverfi- 
ties betweene Rent-fervice and Renc 
charge ; 
Q. YVhbat apportionallment is there of Rent- 
Charge ? | | 
A. Rent Charge is nowat this day as 
Rent ſervice was beforethe ſftarute. That 
if the partiethat hath the Rent, purchaſe 
any part of theland charged , the whole 
Rentis extin&, 
- Q., May a tenure be reſerved upon a gift in 
tale fiibence the ſaid ſtatute? 
A.Yes,ſooke how a Tenure may be crea- 
ted and reſerved upon lands and tenements 
| in 


% 


rel 
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beaf lands given in. the tayle fithence the 
ſaid ſtatute. | | 
Q_ VVhbat if the Donor reſerveth noe ſer 
vice upon the guift in 1ayle? | ſy 
A. \ Then the Donee fhall hold by fuch 
ſervices as the Donor holdeth over. 
Q. How is this to bee underfload ? ._ + 
A. Where the Revertfion in fee Simple 
remaineth in the Donor. ale 
. Q. VVhat if the Reverſion be granted over ? 
A. Then the Grantee thereof ſhall hold 
bis-Reverfion of the chiefe Lord. '» 
. Qs, Iithe King ted, by the ſtatute of Quia 
emptores terrarum? - | F360 
A. Noe, the King is not Subje&to that 
ſtatute, Ws 
 Q. Vpon what things may a tenure bee re- 
ſerved? 
A. Properly upon -a Feoffement, or git 
in tayle, -inlands or Tenements, and o 
Corporatethings, into which may bean 
Entrie or manuall occupation, 
Of what things may noe tenure bee reſer- 
ved} | 
A. Vpon incorporate things,as Courts, 
Rents, Wayes, Piſcaries and (ack like. 
Q.. Of what things in nature muſt tbe 1e- 


nure bee ? 
! A.,Of 


." Apportionalment of Rewt charge.”  . 9; I 


in fee;Simple before the ftatute , ' ſoit may — . 


|  M. fie which arockbrrywoſabl 
_ tothe Feoffer or Donor, or to the Com- 


monwealth. eſtat 
Q. May the ſervice upon the jenure be re= || hat! 
Foun to be done by an Lotta. a vt nor 
A. They cannot properly be ſo.reſervede || Jon! 


Q. Can the Tenant bold bis land by bis te= { 


wyres? | - 
'v A. Noe, one parcell of land canhot bis doj 
8 | holden by ſeverall tenures. | dif 


| Q. YVbat tenure and ſervice may be reſer- || rev 
| ved wpon an Eſtate of franktenement? | . 
A. Commonly upon an Eſtateof frank- | 
tenement nothing is referved but Rent;and | ma 
tothat Rent fealtic is incident by people he: 
Right. 
Q. VVhat is Franktenement? 
A. In eftate for ones life, or for another | th 
mans life. ce 
Q. How doth it paſſe? 
A.Either by writing, or by paroll , prey” de 
upon the fame generally there muſt be a 


livery of ſeifin, CC 
= How many maner of Eftates for life are ſt 
re 
A. There are foure , Tennant for his th 


owne life , 'for another Mans lite, Tenant of 
in Dower, and by Coumefie. 


Q. Have theſe like power as the other Teas Y 
nants have. A.Noc, 


oO "Weſt. 264.4 I 

A. Noe; the faid& Tenants for life, and: 
tenants for -yeares,may not-granta greater 

eſtate to another of the ſaid lands , rhen he 

hath himſelfe , nor may not commic waſt, 
nor Charge, nor incumber the faid lands, 

longer then they have cftate therein. 

Q. VVhat doe youcall niet, 

A. Waſt is properly any thing that is 
done, or committed in the ſaid land to the 
diſinheriting ofthe leſſor, or of him inthe 
reverfion. a> 

Q. VVho fball punniſh waft or forfeyure #. 

A. He that is next in reverſion or .re- 
mainder in the {aid land of an Eſtate of in- 
heritance, | 

Q. By what law. -- 

A. Tenant in Dower and Tenant by 
theCurtefie, before the ſtatute of Glou« 
ceſter, and the reft by the Eftatures. 

, Q. V Phat call you a Reverſion or Remain= 
er? F | | 

A- The eftate that dependeth,and is to: 
come in poſleffion after thete particular E- 
ſtares ended. | | 

Q. How doth a Reverſion paſſe , fitbence' 
there can be noe livery of ſeiſin without licence' 
of the Terre tenant ? | 

A. Ie doth paſſe properly by deed- in 
writing, and Atturneyment of the par- 

| ticular 
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Reverſion or Remainder 


_ ticular Tenant, or by fine, &c;.' - 


Q- How doth a Remainder paſſe? 

A. Alwaies it beginneth with the parti- 
cular Eſtate, and dependeth upon the tame, 
otherwiſe it is commonly not good:, un- 
lefle itbe Dy deviſe, or will, and it muſt be- 
gin when the particular Eſtate endeth'; or 
or elſe it is naught. | 

Q. Put me a caſe upon that point? 

A. Ifa leafe be made to I. S. of Cer- 
taine lands for life, the Remainder thereof 
to the right heires of I. N. this is acontin- 
gent Remainder, for if I. $. dye in the life 
of I. N: the Reverfion thereof is void, 0- 
therwiſeif 1.N. dye inthe life of IS: and 
hath an heire, then the remainder is good. 

Q. VVhat difference is there between a 
Reverſion and remainder ? 

A. Great difference , The Reverſion 
is the remnant of the Eſtate,,.that the Donor 
or leaſor reſerveth in himſelte, and paſſeth 
Rot wich the particular Eftate. 

- But the Remainder alwaies paſſeth with 
the particular Eſtate at the firſt Creation 
thereof, but being created, may paſſe as a 
Reverfion without the particular Eſtate. 
Alfo he that cometh to lands by Remain- 
der, cometh in as a Purchafor , and ſhall 
not bee in ward, but the other in reverſion 


u 


an wi 


e Q.: hat other Eftates are there unmentio- 
wedge - =: 

A. There is Tenant by the ftatute Mar 
chant ofthe taple, Tenant by Elegit, Te- 
nant for yeares, Tenantat will,and Tenant 
by Sufferance. | 

©. Doth an aftion of waſt lye againſt theſe 

enants, 

A. Noe, butonely againſt tenant for 
yeares, and he is ſubie& unto the like law, 
as tenant for life is. ; 

9. May an eſtate of Remainder depend up- 
0n an Eſtate for yeares? 

A. Yes, very well, and then ifthe Re- 
mainder be for one life or more, there muſt 
be livery of ſeifin made to the tenant for - 
yeares at his firſt entrie. 

Q- If Tenant for yeares dye, who (ball have 
his terme. = 

A. It he doenot grant it in his life, nor 
deviſe it by his will , his Executors or ad- 
On ſhall have the ſame. 

. How MY it paſſe. | 

A. Eicher by bs 25 or by parol], and 
it ſhall be aſſerts ro pay the owners debes 
if he dye pofſeſſed thereof. 

©. What doe you call affetts ? | 
There gs afferts intermaines which is goods 
and Chartells of the Decedenc, and there 


Difference beween Reverſion, Eco 2 "3 1 


DD __s 


| le, 


debesfo farr as they will goe. 
L£. VT oat dee you meane = deviſe or will? 
| A, When lands, goods, and Charcells, 
are deviſed or given by the laſt will and 
teſtament of any. 
Q. May lands be ſo given without licence ? 
A. Yes they may, (ithence the Statute of 
wills. 32.4.8. 
9. How was the Law before that Statute ? 
No man before that Statute conJd give 
Lands or Tenements by his Will in wri- 
ting, to make an Eſtate of franke cenement. 
orupwards, unleſſe the ſame were in ute, 
viz. inthe hands of the Feoffees, 
©. How is the Law-ſuthence that Stetute ? 
A. Suhencethat Statute a man may de- 
viſe all his lands in ſoccage, and two parts 
of his landshalden in Knights ſerviae. 
D.. #by may bee nut deviſe the:prher thitd 
art? 
: A. Becauſe it ought tO delcend, thatthe 
lond bewor defrauded of his Teawr, Viz. 
Ward, Marriage, '&c. | 
< How be Wills wede } TEPL 
_—_ 0 writing, or clle without 
Writing, en-it.i9a Nuncupative- Will, 
—— in Lands tor life, or upwards 


will 


per 2th which | is ns feeſſ alt 
Simple, ag both theſe ſhall be liable to pay 


ith 


-— In _ 


W)ds. 


feeffvit! paſfe by a Will Nuncupative , whichis 


A ; 
d | So nerall tearning is =” of wills ? 
? | 4.-Bhelaft Will is alwaics of force, Puig 


$, 
d 


ithout writing. 


voluntas eft ambulatoria & non conſummatur 
vſque ad mortem Teſtatoris, and then the ig- 
tetit ofthe-deviſor ſhall be much taken ther- 
in, as far as the words will extend. 

©. What doe you meane by the words uſe? 

A. I diftinguiſh it thus, That before the 
Statute of 27. H. 8. oneman might have the 
lands, atid another the uſe of the ſame 
—_— | 

Q. What did invent thoſe vſes? 

4. Two things, viz. feare and fraud ; 
care in the time of War and troubles , and 
fraud to defeate the lords of the fee and 
Creditors. | 

& How many manner of vſes are there ? 

_ A. Two viz.in Effe, and to come in con- 
tingencie, | 

 ®. How.jin Efſe ? | 

A: Either in poſſeſſion, or reverſion, ar 
remainder. 

©. How in contingencie ? 

-f> Uſes-which may comeand after be in 
polſeſion , reverſion, or remainder, if 
they. be not. cut off or barred. 

2. What things are incident to thoſe 4 ? 

' ao Ne 
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- In the law. 


-Þſes 
. o.Confidencein the perſons enfeoffec 
and purity in eftate. | 
- 2 Did they good or harme in (ommen Lay 
A. They did more harme then good 
whereupon diverſe Statutes were enafted 
a$1* RK. 2. the 4. H. 4. 19H. 7. the r1.H., 
19 R. 3. were ordained to ſuppreſle the 
miſchicfes that vſes brought in. 
2. Were thoſe mi|chiefes remedied by thoſe 


Statutes ? 

A. No, they were not, untill the Statute 
of 27.4.8. by which ftatute uſes were tranl- 
ferred into poſſeſſion , ſo that now upon 
creating of an uſe, it is ; preſently turned in- 
to poſſeftion, and the the Feoffees are but 
conduit pipes tolcade the uſes. as 

Q. How was it before that ſtatute? 

A. Before that Vatute, he that had the 

feflion , viz. the. Fe<offes might ſel]-the 

ad from Ceſtui que 'uſe,and he had but his 
remed in the Chanteris,” 
, Are there any u er nd in law. 

b Yes, bs « a le 0 
fatto into 4" eſſion,8& herepon the _ Feat 
is excluded 

ay =ay are they uſed. 

roperly to eftate wives, for chekuſ: 
band cannot enfeoffe or grant Immediately 
to his wife, becauſe they are but one peiſon 


'Q: How 


Vſes. 


Q. How muſt ſuch an Eſtate be made ? 

A. The husband muſt enfeoffe two 
orthree to the uſe of his wife for lite, 
or otherwiſe. 

Q. Why muſt be infeoffe two at the leaſt ? 
 A.Otherwiſe one Feoffee hath ſuch an 
eftare thereby, that his wite cannot have 
her Dower, 

Q. May not the ſubjeft bold lands of 
the King ? 

A. Yes, all the lands of England are 
holden either mediately or immediately 
from the King as Lord Paramount. 

Q. How may they bee bolden of t be King? 

A. By Knights ſervice in Capite , by 
ſoccage in Capite , by Knights ſervice 
won In Capite , by ſoccage won in Ca- 
pite by grand ſerjeantie , and by pettie 
Serjeantie. 

2. What difference is there in theſe Te+ 
nures ? 

4. Many great differences. All lands 
holden in Capite in Chivalry,doe draw 
ward, Marriage, and reliefe, viz a 
Knights fee is five poundyand fo ratably, 

and it cauſeth all other lands holden of 
meaſne [,ords to bein ward. Alſo the 
tenant cannot grant theſe lands for life, 
or for any other higher eſtate wichour 
licence 


Soccage in Capite. 
licenſe of the King, nor his wife cannot 
marry without licenſe, and if they doe, 
they ſhall anſwer the King meaſne pro- 
fitts. And if a Tenant enter , and ell 
without licenſe, he muſt pay for his li- 
cence one yeares profit thereof. But to 
have a licenſe before he enter, andell, 
is but the third part of one yeares profit. 
Alſo the heire having been in ward, 
when when he cometh to full age, muſt 
ſue livery, which will coft him one 
yeares profit. And if he be ar full Age 
at the death of his Anceſtor, then he muſt 
have a primer leifin , which 'is of like 
charge. 
©.What if it bee bolden in ſoccage in Ca- 
pite ? 
A. That draweth not ward &c. nor 


any other lands, and the Reliefeis one | 


yeares rent, but the tenant niaſt fue his 
livery or primer ſeifin of thoſe lands 
onely. | 

Q© What of lands in Knights ſervice 
onely ? 

4. That 'de&weth onely ward, 'Mar- 
_ and reliefe,onely forthat'land, in 
cafe ofa common-perſon, but that the 
King muſt have his Prerogative without 
Prioritic oripoſterioritie. 

| Q.What 
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Priorzty. 

Q. What doe you meane by prioritie ? 

A. That if a common perſon holdeth 
ſeverall lands of two Lords by Knights 
ſervice, the -eldeſt tenure, viz. hethat 
made the firft Feoffement , which is nor 
ſo in the Kings caſe. 

Q. How may one otherwi/e hold of the 
King ? 

A. He may hold by grand Serjeantie, 
and by pettie Serjeantie, 

Q. How do: they differ ? 

A. Grand Serjeantie is Knights fer- 
vice and more, for the reliefe thereof is 
the value of the land by yeare, and Pettie 
Serjeantie is ſoccage In nature. 

Q. Put acaſe thereof ? 

A. He that holdeth of the King to 


anda man to ſerve in the warrs by tor- 


| ty daies at his own coft, holdeth by 


grand ſerjeantie;But he that is to find a 
hoyſc,or ſuch a thing, to ſerve as afore- 
laid, that js pettieſerjcantie ,- becauſe it 


| Isnotto be doneby a mans body. 


Alſo the tenant may hold of the 
King, or of a common perſon by Efcu- 
age;Homage, Anceſt.Or by homage,fea]- 
tie,and ſuit of Conrt. 

©. What is the meaning thereof? 
Put me acaſe thereof? | 
G C 2 A. Eſcuage 
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Tenures and ſervice. 
A. Eſcuage uncertaine is Knights ſer- 
vice, and Eſcuage certaine is foccage. 
Homage Anceſt.is alwaies between the Þ 1 
Feoffor and Feoffee and their heires;the 
other Homage is ſometimes joynedto Þ | 
Knights ſervice, and ſometimes to foc- | 
cage. And fealtie is alwaies incident to 
all manner of Tenures and Eſtates. i 
©.0f what nature are theſe ſervices? | 
A. Some of them arevaluable, and 1 
{omenot. h 
. Upon what cauſe were they reſerved? C 
> To keepe a knowledge between | d 
y 
ti 


the Lord and tenant in liewand recom- 
pence of the land. 
Q. YVVhat remedy is there if the tenant 
doth not bis ſervice ? I; 
A. The Lord may of common right Þ 01 
diftraine for them, and if the tenant die 
without heire generall or ſpeciall, or Þ þ, 
be attainted, the Lord ſhall have the 
land by Eſcheate, as havingnoe tenant F: 
to doe his ſervice. And thus much briet- 
ly of Eftates,tenures, and ſervice. in 
Q. Why bath the Lord the ward of the 
#be body and lands of the heire being not 
twenty oneye ares of age ? vi 
A. Becauſe if the land be given to the Þ| ſh 
tenant to doe ſervice of Chivalrie, and | & 
when 


Ward. 


when thetenant dyeth, his heire be- 
ing within age , for that ſuch a tenant 
cannot doe the ſervice, the Lord will 
have the body and land untill he come 
to age. | 

2. When (ball ſuch an beire he ſaid tobe 
in ward? 

A. When the Father dyeth ſeiſed of 
lands holden in Knights ſervice and his 
heire being a ſonne, and within the age 
of one and twenty yeares, andif it bea 
daughter, within the Age of fourteen 
yeares, the Lord ſhall havethe ward un- 
till fixteen yearesby the ſtatute law. 

Q. VVhy if the Father die ſeiſed but of a 
Reverſion of the ſaid land, an eſtate for lite 
or Yeares then being on foot ? 

A. The heire ſhall bein ward for his 
body. 

9. Is it ſo if the Father dieſeiſed of a 
Remainder ? 

A. Noe, the heire there ſhall not be 
in ward, if thetenant for life beliving. 

, What other difference are there ? 

A, Iflands holden in Knights ſer- 
vicecome to the heire by diſcent, hce 
ſhall bein ward, bur if it come by pur- 
chaſe, he ſhall not be in ward, 

©. Put a caſe thereof ? 

Cy A.It 


IWard. 


A. If the Father and Sonne purchaſe 
lands, holden as aforeſaid, to them, and 
to theheires of the Father, and the Fa- 
ther dycth, the Sonne within age ſhall 
be ſaid to bee in by purchaſe, andnot 
by diſfcent, and ſhall not bee in Ward. 
But by the Statute in the 3oth. of Hen. 
$. If ic be holden by the King, hee ſhall 
bein Ward. 

Q. When ſball the beire be ſaid to be out 
of ward? | 

A, Ifit bea Male, when hee accom - 
pliſheth-che age of twenty yeares; If it 
be a Female, the muſt be full fourteene 
yeares at the death ot her Anceſtor, 0+ 
therwiſe the Lord will have her Ward 
untill ſhe be ſixteen by the Statute. 

And allo, it the heire being in Ward, 
and within age, be made a Knight, then 
he ſhall beourt of Ward : But otherwife 
ifhe bemade a Knight in the life ofthis 
Fathgg. . 
Q: What is the Lord to bave by his 
Tenant When bee cometh to ſull age ? 

A. He isto have the value of his Mar- 
riage, if hee doth not take a wife du- 
ring his Nonage, and the double value 
of his Marviage, if hee take a wife di- 

ring his Nonage, and the double value 
ED 'of 


/ 
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Ward. 


of his Marriage, if hee take a wife 
during his Nonage, if the Lord tender 
kim-a wife without difparagement. 
But note that the firſt render is not mia- 
teriall. 

Q. How ſhall that value be tryed ? 

A. Bya Jury, ſworn to try and yalue 
the ſame. 

Q. Shall the berre in Saccage within age 
be in ward ? 

A. Yes, until] hee come untothe age 
of fourteene yeares, and then the Guar.. 
dian} is to account unto him for the 
profits of the ſaid lands, and after the 
age of fourteene yeares, hee is to 
take the profits of his lands by his 
Procheni amie. But the Guardian in 
Chivalry is not ſo to doe, bur to 
have the VVard of Body and Land to 
his owne uſe untill the age afore- 
{aid. 

Q. Who ought to have the wardſhip of 
the beire in Soccage ? 

A. If his Lands doe deſcend unto 
him by the fathers {ide, his next Uncle 
or friend on the Mothers {1de, to whom 
the Land may notdeſcend ; Et fic e con- 


verſo, 
C4 Q. What 
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© What is the reliefe of lands in Soc- 
cage f 
Anſ. The value of one yeares 


rent. 

Q. What if a man bee diſſeiſed of 
bis lands and tenements, or diſpoſſ-ſſed of bis Þ the 
goods and chattels , what remedy bath bee in 
Law ? lit 

A. His remedy is either to enter into 
the Lands and Tenements, if his En- | At 
trie be congeable, as if there bee no | ge. 
difcontinuance nor diſcent caſt ; or elſe 
to bring his Aftion, and ſo to recover | in 
the ſame by courſe of the Law, upon 
every which A&ion there is a proper li 
and ſpeciall Writ ordained. 

Q. Hew many manner of Afions are || di 
there ? 

A. There bee Adions reall, and | ge: 
Adionsperſonall,and A&ions mixt. 

Q. VPhat doe you call Afions |} fo 
reall? & 

A. Some are poflſeflory, and ſome are || B 
ancefter, the firſt being where the plain - ſt 
tiffe /hath been ſeiſed, and is diſfciſed, th 
and the other where the plainciffe was 
never {ciſed, but ſome of his Anceſtors, 
whoſe next heire he is, 

Q. /Vhat 


AFions Reall and Perſonall. 

Q. What ſball the plaintiffe recover in 
reall Aftions ? 

A. In a reall Aion che Plaintiffe 
ſhall recover the thing in demand, 

Q. For whom, and againſt whom doe 
theſe Aftions lye by Law ? | 
- Alwaies by,or againſt Tenant for 
ife. 

Q. Shall the Plantiffe in theſe real 
Afﬀtions alwaies recover Coſts and Dama- 
ges ? 

A. In ſome of theſe Afions he ſhall, 
in ſome not. 

Q. How ſhall be know what Aion doth 
lie properly for every demandant ? 

A. That is great learning,and a long 
diſcourſe. 

Q._ Let me ſomewbat underſtand it in 
general. 

A. Firſt you muſt note that there are 
ſome Writs onely for Tenant in Fee 
Simple, as a Writ of Right, off Ayel, 
Beſaiel, Cozenage , nuper obiit, and 
re Wi as Natura brevium will iſhew 
thee, 

Alſo , there are ſome Writs one- 
iy for Tenant in taile, and the 
Donor , as a . Formedoy in res» 

mainder 


25 


Aﬀions Reall and Ferſongll. 


remainder , diſcender , & in reventer. 


The firſt for Tenant or heire in tayle, 
the ſecond for him in the pes a 
when thereis noe heire, and the intay, 
led land ought to come unto him by his 
Remainder. 

And for the Donor , when both the 
other doe faile, and for want of heire or 
remainder, the landought to revert or 
come back ro the Donor. ; 

And ſome other writts doe Iye for 
Tenant for lite, againſt Tenant for 
terme of life,and the writt of Novell Di- 

fſeiſin, and all the writts of Entrie in 
degree as the caſe lyeth,viz. that the 
writt of Entrie ſur diſſeifin ,the writ of 
of Entrie inthe Per, Cui, and Foff, and 
in all theſe damages are to be recovered, 
and not commonly in the former. 

9. Howare theſe and the former to be 
tryed? 

A. The writt of Right being the 
higheſt writ in nature, lyeth where all 
the reſt fayle, and is to be tryed by bat. 
tleand grand Afſiſe ; and the iſſue isby 
Joyning the miſe upon che meere right, 
and the reſt are to be tryed by vecdi& of 
twelve men, unto which the parcies may 


. havetheir due Challenge. 
Q. What 


. 


Writs for ATions Perſonal. 


Q. What is the nature of aft ions perſe- 
nalls ? 

A. Itis for the moſt part to recover 
Cofts and damages for the thing in <= 
mand, and are to be tryed by verdi@ as 
aforeſaid. 

Q. Recite ſome of theſe writts for atti- 


ons perſonall ? 
A. There are many, as a writ of treſ- 


paſſe, of debt, Accompr,Aeceipt,Detynue, 


Covenant &c. vide Natura brevium. 

Q. How elſe doe the reail and perſonal! 
attions differ ? 

A. Inreall a&ions, the land muſt be 
ſummoned and the view taken. Burt in 
perſonall A&ions, the perſon of the De- 
tendant nuiſt be ſummoned. 

D. What are aftions mixt ? 

A. They arepart in realtie, and part 
in perſonaltie. 

Q. Recite one thereof ? 

A. There is the Aﬀion of waft, in 
which the place waſted, ſhall be recove- 
red and treble damages. 

Q. How and by whom are theſe trialls to 
be executed in law? 

A. They are executed two wayes, ei» 
ther by Judges, which ought to be twelve,or 
by Inrors lay men, which ought to be 
twelye and Freeholders, 2.When 
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©. When by the Fudzes? : 

A. When the Councell in law of both 
fides doe demurre in law, that is, refteth 
upona meere point in law, that ſhall be 
tryed by Judges. 

Q. When by a Iurie. 

A. When the ſaid Lawyers joyne up- 
on an ifſue in fait which muſt be tryed 
jJuxta probatum &+ allegatum, v1z. by evi- 
dence and witneſſes. 

Q. Where ſball the tryall in fait bee? 

A. In that County where the Turors 
may take beft notice of the matter;nam 
1bt ſemper debet fieri triatio ubi Iuratores 
Meliorem poſſunt habere no:itiam. 

&. How is that meant ? 

A. As when one is robbed in one 
Countie, and the goods are found in 
another Countie, or wounded in one 
Countie,and dyeth in another Countte, 
ſometimes the Counties ſhall joyne to- 
gether if they may. 

Q. Tou have reaſonably ſatiſfied mee in 
this matter » perceiving thereby that tbe 
law is the life and ſinewes of every Com- 
mon-wealth. But what doth your law conſiſt 

> 

A. Ic conſiſteth ofa poſitive law, of 
Cuſtome, and of ſtatute. 

Q.What 


” Law whatit conſiſts on. 


Q. What doe you call the poſitive law? 
A. That which was the firſt law, be- 


hE fore Cuſtomes or ſtatutes did alter the 

hE ſame. \ 

Ye Q. Sbew me ſome example of your poſi= 
tive law ? 


A. There is a poſitive law in England, 

p-B thata diſcent doth toll an Entrie, that 

d Þ berween ſomeT enants the ſurvivor ſhall 

i- | havetbe whole, it noe a&be made to 

the contrary, that the eldeft ſonne ſtall 
inherit, and all the daughters by equall 
s$ Þ portions. Er fie de ceteris. 

M1 Q.V Vhbat doe you call Cuſtome ? 

s A. Cuftcme may be infree land or in 

Coppiold land. 
Q. How in the one and how inthe otber ? 

A. Bythe Cuſtome in certaine Bur- 

| | roughs which is called Burrough Eng- 

* © liſh, the yongeſt ſome ſhall inherit. And 

, | in Gavelkindall the ſonnes,e fre de cete* 

| ris. 

And in Copyhold Jand the words 
ſfibi et ſuis doe create an eſtate of inheri- 
tance, and the wife ofa Copyholder 
that dyeth ſeifed of his Copyhold lands 
ſhall have her free Bench duringher 
widdowhood. 

Q. How are theſe cuſtomes maintained ? 

| A. The 


Sfatxtes. 


A. Thelite of a Cuſtome is uſe and 


continuance, ſo that it be not altogether 


againft reaſon. 
Q. What doe you call your Statutes ? 


A. Adsand Lawes, which are 'eſta- 


bliſhed by AR- of Parliament, by ze 
King, the aſſent of the Lords Spirituall and 
Temporall, and the Commons of the 
Kealme. 

Q. Ts what end are they made ? 

A. They are made generally either to 
abridge the power of the Common- 
Law, orelſc roen]arge theſame. 

Q. Was the Common-Law defedtve be- 
fore theſe Statutes ? 

A. No, not altogether defe&ive, bur 
the Law hath been by great wiſdonie al- 
tered, or at leaſt increaſed, or abridged, 
according, to the offences of the Subjefts 
growing and increafmg trom time to 
tme. $a." 

Q  Sbew me ſome examples thereof ? 

A. Atthe Common-Law, the coun- 
rerfeicing of the great Seale of this 
Realme was Felony, and now by Sta- 
tuteitis Treaſon, 'So the cutting of a 
purſe was but Treſpaſſe, and afterwards 

the loling of his thumbe , and now 
Felony, and fo of divers otherthings. 
Q.Have 
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Stat#tes. 
Q. Have theſe Statute Laws amended or 
paired the Common Law ? 
A. Where it hathnot alteredthepo- 
fitive Law, buthath onely increaſed or 


-K decreaſed the puniſhment thereof, it 


hath done great good, but where it hath 
altered the Common Law in ſubſtance, 
it bath done great harme. 

Q. Sbew me an example where a Statute 
bath altered the Common Law 2 

A. Amongf others, 1 will peak -on- 
ly ofthe Statute of Weſtm. the ſecond;of 
Entailes. 

Q. Lid that Statute good or harme ? 

A. In my opinion much more harme 
then good to the Common-wealth and 
Subjects. 

Q. Shew me ſome of the conveniences, 
and inconveniences. 

A, The firſt cauſe of that Statute was 
to continue lands in the ifſue in taile, or 
in him in remainder ſecundum voluntatem 
Donatoris, which now may be cut off by 
fine and recovery. 

Secondly, if the Father dyefarre in 
debt, theſe lands will not bee liable to 
pay his debts, and thus ſometimes the 
Creditor is undone,and many times de- 


fratided. 
Thirdly, 


ates in Tatte. 

Thirdly. noe man can take any goo 
Eftate from the Tenant in Tayle co 
trary tothe ſtatute of 2,H. $.But he 
be at the charges of a fine and Recover 
whereby the eſtates of poore men are 
feated. 

Fonrthly, if the Father commit felc 
ny,the fonne ſhall have the lands” whit 
is an encuuragement to evill. 

All which as it ſtandeth in my opini- 
on,hath brought moreharme then gooc 
as Purchaſors defeated, leafes evicted, 
Eftates and grants upon good conſide- 
rations avoyded, Creditors defrauded, 
offendors emboldened, and divers othe 
inconveniences. 

Q. Tunderſtand this, and the law in th 
{ame ſort in the reſt. But bow may eſtates in 
tayle be cut off contra voluntatem Donaco- 
ris, and I will trouble them no more ? 

A. Alwaies the donee in taylein 
poſſeſſion, by a gift in tayle by his An- 
ceſtor, by a fine duly executed may cut 
off that intayle, and conclude partie: 
and parties viz. thoſe who are parties to 
the ſame fine,and their heires. 

Ificbe with Remainder over to per- 
ſons named in the deed, ther there nee- 
dethafine with Recovery to _ it 
ſure 


Fine afd Recovery ſned out. 

ſure, yet the fine is good as long as the 
firſt Donee hath iffue living, and doth 
binde hin in the remainder,it he maketh 


title accrued. 
But by a Recovery with afine itis 
barred preſent]y atter the perfeCting. - 
Q. How muſt this fire and recovery bee 
ſued out ? 


of the Sellor, which is the Conizor by 
Dedimul poteſtatem, or in the Common 
Pleas before the Judges to the Buyer 
called the Cognizee, of the nature and 
quantity of the land, and then finiſhed 
accordingly to make him Tenant of the 
to land, Then takea Precipe quod reddat, or 
'"y a Writ of Entrie in the Poſt, muſt be 
0s brought by two. ſtrangers againſt the 
_ | faid Tenant, and he mufl vouch the Co- 
uy nizor, viz.the Tenant in taile, and- hee 
n-S muſt appeate by Atturney or'in perſon, 
uy and vouch the common voucher, and ſo 
&F the Tenant to hold in quiet poſſeſſion, 
0 F and the Conizor, or tenant in taile to 
recover over ſo nuch land, and this re- 

* | covery over (fo purſued is the reaſon of 
the Law,R called the double Recoverie. 

Q. VVhat is the ſmgle'Recovery > |. 
- D A. Suott 
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not hisclaime within five years atter his 


A. Firſt there wuſt be a Recognition 
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| Single Recovery, 


A. Sucha Przcipe or Writ-of Entry 
in the Poft muſt be broughtagainſt the 
Tenant in taile, and hee muft vouch 
the common vouchee, which muſt ap- 
peare as aforeſaid, and confefſe the war- 
rantie. | 

Q. Why is this not ſo good as the 0+ 
ther ? 

A.Becaule it behoveth there the tenant 
in tayle to be ſeiſed of the ſtate taile at 
thetime of the Recovery ; tor if he be 
ſciſed of any other eſtate at the time of 
the Recovery ; as if hee firſt diſcontinue 
the taile, and fo bee ſeiſed of a Fee Sim- 
ple at; thetime of the Recovery, then the 
Recovery is voyd. 

Alſo a Collaterall warrantie from the 
Anceſtor of the Tenant in taile, which 
Anceſtor dying withour iſſue, and the 
{aid warrantie deſcending upon the ſaid 
iflue tn; tayle, isa bar alſo olthe tayle, if 
he maketh not his claime in the life: of 
his ſaid Anceſtor, ; 

'Q. If the Remainder aforeſaid be in the 
King, (balf the King bee barred as ofare- 
ſaid? 

A: This was fomewhat doubtfull be- 
fore the Statute of 34 &+ 35-Hen. 3. But 
lithence- that -Statmte. it is.no diſconti- 
wu *NUAnce 
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Grants, ec. 
nuance of the tayle, nor bar to the Te- 
nant in tayle, nor tothe King in Re- 
mainder z, yct the Law maketh a ditfe- 
rence at this day, ir the King give lands 
in tayle, with the Remauder or Rever- 
fion in the King, a Fine or Recovery 
will not bar that Entayle, 

But if a coinmon perlon give lands in 
tayle without a Reverfion or Remain- 
der in the King, that entayle may be cut: 
off by a Fine and Recovery. And ſo 
the difference is, when the gitt is from 
the King, and when from a meane pers 
ſon. And thus much generally of entay- 
led lands. | 

Q. Ipray you put me ſome more diffe- 
rence between the Preregative and grant of 
the King, and of a meane perſon ; and firſt 
touching bis perſqn ? 

A. Firſt the Kings Majeſty hath two 
”— es, viz. a Naturall and a Politique 

% Where, and when bath be a Politique 
dy £ 

A. For three cauſes,viz- Cauſa Maje- 


ſtatis, neceſfitatis, & utilitatis. 

In the firſt hee cannot give, nor 
= nor grant but by matter of Re- 
cord, 
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| Secondly to avoid inter-Regnum and 
Nonage, &c.That body cannot dye. bu 

Thirdly,to take lands by diſcent,and 
in that cate the halfe blood cannot hurt. 
Vide C:oke, Calvins caſe, pr 
Q. VVhet is the meaning of all this ? 
A. That the King or Queen of Eny- fro 
lard in their politique bodies cannot be 


difabled, as by cu Non EE "yy 
or any ſuch like, as a common perſon oy 
may be. 
Q. What of bis naturall body ? he: 
A. He may have lands by diſcent and | ** 
+0500 48 a common perſon may doe i 
y way of Remainder or matter of Re- | ? 
__ Ws 
Q. VYhat is bis Prerogative in grants || ©© 
made unto bim, and ingrants made by bim? | © 
A. It is aground in Law, qued nemo. (: 


foteſt_plus juris ad alium transferre quam 
in ipſo eft. And further, nothing can 
paſſe from the King , nor forthe moſt of 
part to the King, but by matter of Re- 
cord, viz. by Letters Patents under the 
great Seale, and that the King cannot 
vaſſe any thing by livery of ſeifin,nor by c 
matter in fait, nor cannot difſeiſe, nor F 
be difſeiſed. 
Alſo it is a Maxime in Law, quod nal- 
| tum 
| 
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lum tempus eccurrit Regi, that there ſhall 
benoLaches nor Eſtopples in the King 
for any right or title contrary to his ex- 
prefle grant, | | 
> Q. Then it ſeemeth. that: grants made 
from the King ſhall be taken ftrily ? 
f 4 A. Yes, the King muſt not bee decei- 
pe yed in his grant, and the thing muſt bee 
'Þ named, and expreſſely fet downe ; for 
things not named will not-pafſe by this 
word Appurtenances,and the grant ſhall 
iq | not bee taken ſtciftly. againft che King, 
norlargeſt forthe Grantee, as in a com- 
mon perfons caſe. 


caſe will paſſe by this word Appurtenances ? 
- A. An Advowlon appendant,common 
appendant, or appurtenant, and by rea- 
ſon of Vicinage, wayes, and ſuch like. 

 Q. What things may paſſe by thegrant 
of another thing, as incident thereunto? 

A. Many things may paſle by the grant 
of another thing without ſpecial} -na- 
ming of the ſame. 

Asa Rent by the grant of the Rever- 
fion. By grant of a Mannor, the Hun- 
dred Court or Lecte, and the ſervices. 
By grant of a Faire, the Court of Py- 

wder, and many things eſe in the 
ame nature, D3 Q. Which 


Q. What things in a common perſons 
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Appwrienancey. 
Q. #hith be things corporate and incor= 
porane £ } 
A. Things Corporateare whereof 
there may be an Acuall poſſeftion, and 
entrie there unto, asot a Mannor,a 
houſe, lands,t enements, and iuch like. 
Q. Which be things incorporate? . 
A. Things: incorporate are rents, 
Courts, ſervices, Common, . andfach 
like, and theſe may be appendent,appur- 
tenant, or belonging to -cofporate 
thinge,a*landsand uch Ilrke. 
 Ibat yoe you cail Common ? 

A. It is the depaſturing of one mans 
Catrle in the lands of another man, in 
which the corhmoner hathno cftate, but 
It is according t © the nature of the com- 
mon claymxed. SET 

_ many ſorts of commons att there # 

, Fower, Common - apptndent, 

appurcenant, | ingroſſe,and by reaſon of 
VICINage. | 

'Q_How doe they differ # 

A. Many wayes, Common appen» 
dant and by reaton of vicinage tannot be 
but by Prefcription,time ont ofminde, 

= the other rwo may | begin. at this 
ay. | 

Allo Common appendant belongeth 

.* propaly 


Commons. 


perly to arrable land, or to meadow 
f rafttre that was anciently arrable 
of © land, andit muſt be ufed with fuch Cat- 
id EE tleas are levant and couchantupon the 
a | ſamelands, viz. thefame both in ſum- 
mer and winter , and with ſuch Cattle 
as may hide and gaine the lands, viz. care 
$; & and muck the faid lands, and not with 
h bogey, oates or geeſe, 
% UT | the Commoner purchafe any 
te | partofthatland , or the fcenant ſell any 
part thereof , the common fhall be ap- 
portioned; But if the commoner buy al] 
8 | the ſaid lands by an equalletiate, with 
n the cotnmoner , the common is 
it | drowned, and common appendent can- 
* | not beleveredor granted from the land, 
otherwiſe of appurtenant. But if the 
? | Commoner appurtenant purchaſe any 
» | partofthatland, the whole common 1s 
f | extin&, becauſe it is againſt common 
right, and common appurtenant may 
belong toany, and for all mannerof 
| Cartle ſans nombre , fo asthe uſage and 
: | | clayme of either of theſe commons 
ſheweth and declareth what manner of 
| commonthatis. 
Common ingrofſe may be by grant 


or preſcription to have common in ano- 
they 


Common, 


ther mans lands with twelve oxen, or 


or twelve kine or lefle, to a certaine 
number ; and that may be granted over 
to another, ET 
Common by reaſon of vicinage is 
when two Seignories or Lord{hipps. , 
and the Tenants thereof have nfed time 
out of mind to common together in. 
in their commons or feilds in the fallow 
or common time, by reafon of their ad- 
joyning , and want of incloſure, and 
is common is of the nature as com- 
mon appendant , and the one Seiggarie 
or Lordſhipp; may incloſe from the 0- 
ther, anddriveor keepe the ones cattl e 
out of the others Seignorie or Lordſhip; 
but the one may notnot ſtaffe-drive 
their cattle into the others Seignorie 


or Towneſhip , «ad the ane cannot 


havean aRion of treſpaſle againſt the 0- 
ther, if ta? ones cattle wander or vo- 
luntarily goe and depafture the others 

Seignorie or Lordſhip. 
Duereittheonemay incloſepart of 
their ſaid lands from the other , and 
leave part thereof for common ; vide 
Tyrinbamg caſe in Cooke. Alſo none of 
theſe commoners can have an aftion of 
Treſpaſle againſt an eftranger which 
ſhall 


| Tenant in Dower. 


{hall doe treſpafſe there, nor is, to take 
his common otherwiſe then with- the 
mouth of his cattle. Buere if the Com- 
moner may trench the ground to looſe * 
out the water that hurteth the ſaid land, 
Stat. 12 H.8. | 2 

Q. Make me I pr ay you better to under-. 
ſtand briefly what Tenant in Dower is ? 

A. Dower is ſuch an Eftate for the 
third foote during the wifes life, in all 
ſach lands and tenements,as her husband 
was at any time ſeized of an eſtate of in- 
heritance ducing the coverture. 

©. Is the wife to have a third during 
ber life of all ſuch lands and tenements ? 

A. No, he muſt be ſ{oleſeized there- 

of, and not in joynt tenancy. 
Secondly hee muſt have the Franckte. 
nement and the.inheritance of the ſaid 
land in the ſaid Baronie, fimul &+ ſeme! 
during the Coverture. 

And thirdly he muſt be ſeized of ſuch 
an Eftate in. the Covertnre ,- that the - 
child that hee ſhall beger of the ſaid 
wite, may by poſlibilicy inherit the ſaid 
lands. 

Q. Of what age oupht ſuch a wife to be at 
tye death of ber husband? 

A. Of theageof nine years. 


Q. May 


Texant in Dower. 


Q:; May the husband by his aff atly wo 


Ber tbe-wife of her Dower? 

A. Yes, in committing of Treaſon, 
but not of Felony, by the Statute ih the 
frft of F. 6. by laches, entry, ſuite, and 
pleading. | 

Q-_ May tenants in Dower forfeit their 
Eftates ? 

A. Yes, diverſe wayes, as other Te- 
nants for life may,and alſo by elopment 
from her husband in his life without re- 
conciliation. 

Q. May the wife of bim that holdeth 
Lands of the King in Capitey be endowed by 
the Þ-ire or any other common perſon ? 

A. No, ſhe ought to come into the 


Chancery, and there make an oath, that 


he will not marcy without the Kings 
licenſe, whereupon a Wric {hall bee di- 
reted to the Eſcheator to endow her. 
Q. May the wary Dawzr, and als 
Faynture of ber busbands lands ? 
A. Noe, unleſle it bee in eſpecial! 
cafes. . 
Q. VVpen may the wife be at ber Elefion? 
eF, If the Joynture be made during 


he Covercure, then at the deceaſe of her 
husband, ſhe may chuſe the one, or the 


other , but if it bee made before the 
Cover- 


Coverture, then ſhee maſt betyed to hier 


loynture onely. 

Q. IF as it [o at the-Common law ? 

A, Noe, but isnow fo by theftatute 
ofo7. H.7. vide Vernons cate inthe 
fourth part ofthe Lord Covkes reports. 

-Q. is tenant in Dower puniſhable of 
7 , 

#7 Tenant in Dower _ by the car- 
tefic were puniſhable waft by the 
Common law, and the other particular 
Tenant by the ftatute of arl:bradpe. 

Q. How many Ayes of women are there 
ts be obſerved in law ? - 

S. Eight, Firſt ſeaven yeares in ayde 
pur fil marrier. Next nine years tobee 
endowedof herfiusband, it her husband 
be ſeven ;yeares of age or upwards at his 
death , ten yeares upon raviſhment, 
twelve.ro confent to marriage, ful} 
fourctcen to be free from ward untill the 

azeof fixreene, fſeaventecen to bean Ex- 
ecutor, twenty and one todoe all ates. 

Q. What doe you call Tenant by the 
courtefie ? | 

A. It is when the husband after the 
death of his wife, is to have an &ftate for 
lite in the lands of rhe wite, and where- 
of ſhe dyed ſcifed of an Eftate of Inheri- 
tande, Q. What 


Tenant by curteſy . 


Q- Whet Eftate ought the wife to have in 
the ſaid lands whereof the busband. maythe. 


tenant by the curteſie ? £3 
A. She ought to have ſuch an eſtate as 
the husband is to have by whonr-ſhe 
claymeth Dower as aforefaid. And be- 
fides the wife muſt thereof have a poſ- 
{922 in fait, and not onely in law, ex- 
ceptitbe of an Advowlon, or of a rent, 
buc otherwiſe in Dower. 
9. What elſe is requifite to make bim 
Tenant by 1h: curteſs: ? 
A. He maſt have a child by his wite 
luring the Coverture, that is borne a- 
c 
i 9. May be forfeit bis Eſtate ? 
7 £. Yes, as tenant in Dower may. 
©. Myyhis wife bart bis eſtate, or poſ- 
fibilitie of Eftate ? | 
A. Yes, if the wife commir felony be- 
fore he is intituled to bz tenant by the 
1e, viz. having noe iſſue, he ſhall 
not be tenant by the Curteſte, but 0- 
_therwiſe after iſſie. 
) ©. What other particular Eftates are 
; there ? | 
A. Therteis tenant by clegit, ſtatute 
Merchant of the ſtaple. 
Q. What is tenant by Elegit ? Þ 
. Ic 
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" Tenant by Elegit. 

A. Itis the Creditor or debteethat 
hath the moytie of all the lands of the 
debtor. delivered unto bim by way of 
Extent , with all the goods of the faid 

debtor until) the debt be levyedby the 

ſtarute of VYeflm. The ſecond. 

Q. What . is tenant by ftatute or Recogu= 
Zance ? | 

A.. Ttis ſuch a creditor whichhath 
all the lands and tenements of the 
tor delivered unto him by Extent, un- 
till theſaid debts be paid by the yeare- 
ly value thereof. | 

Q. YVhat if the land extended grow bet- 
ter azd of more zearly profit? 

4. Then the debtor may bavean Ar- 
dita querela ,and thereupon ſhortenthe 
Extent and time of payment. 

©.VVhat if the Cognizee purchaſe part of 
the (aid land? 

A.Ifthe Cognizee purchaſe any part of 
the ſaid land after the execution & extent, 
the whole is diſcharged; Bur if it be before 
the execution, & after the ſtature acknow- 
ledged,it is a diſcharge forthe other Feo- 
flees of the ſaid land. And alſo it the Cog- 
nizor repurchaſe thefaid land of the Cog- 
nizee, an extent may be ſued thereof. 

9. What if divers ftrangers be ſe- 
verally 


ene all | 2arning, Fre 
werally enfeoſſed of the ſaid Land, and an 


extent be ſued againſt one onely ? p— 
A, Heſhall have an Aydita querelato 
have.contribution of the reſt. But if the 
Conizor reſerve any part upon 1uch a 
Feoffement, and an extent be lued onely 
ain him, hee ſhall have a Congribu- 
tion. ©ere it his heire ſhall have Con- 
tribution. = 
_ Q. ”Vhat difference is there between 
theſe Statutes and an Obligation ? 

A. Theſe Statutes binde the land from 
the time of the acknowledgement, and 
makech it liable in whoſe hands ſoever 
it be to pay the Debts. Bur the Obliga- 
tion bindeth not the. lands nor-goods 
but from the time of the Judgement. 


Q. Poth a writ of waſte lye agatnſt ſuch 


a tenant ? 

A. No Aﬀion of waſte Iyeth againſt 
ſuch a tenant,but an a&ion of accompr. 

Q- Beſides theſe grounds of Law, and 
matters before rehearſed,mbat is the generall 
legrning of making and diſſolving of (au- 
tradJs ? | 

A, Firſt, itisa genecall learning, that 
there mult be jn every Contra guid pro 
quo, viz, Somy. raluable conſideration, 
between the parties tq he payed or per- 
formed, 


a 1 M3 bor bo 


Contratts and Grants , &c. 


formed, either preſently, or at aday to 
come, or elſe ſome earneſt to bee given 
preſently , otherwiſe the Contradt is 
void; for ex nxdo patjo non oritur atfio. 
And ſome doubt whether a confidera- 
tion paſt, doe make a contra good, 
Another learning is,that in anA&ion of 
Treſpaſle,qued «Gio per{onalis moritur cum 
perſona, and the hcire or executor ſhall 
not be charged therewith. 

Q. Tou have reaſonably ſatisfied me in 
generall concerning grants t9 men, and from 
men:3 Now ſbew me a little how ſuch Con- 
trafls andgrants may be diſcharged and a= 
voyded by. the Law by parties conſent, aud 
will make anend ? j 

A. Firſt, it is a generall ground, 
Dyed nihil eft tam conveniens naturali equi= 
tati quam; unuwquodg; diflolvi eo ligamine 
que ligature, | 

Q. VUbat doe you meane by that? 

- &.. As, there are matters of Recgrd, 
and in fait, and ſome matters in. fait by 
writing , and ſometime by paroll; the 
matter ofRecord generally muſt be de- 
feared. by the l;ke matter, and the mat- 
ter in writing by matter in writing, and: 
not by parol}, except i he-in few caſes, 


S ontratt+ and "Grants Ec. 


A 1fI enter intoa Bondto- pay fix 


pounds at a day, 1 may plead Payment 

thereof by paroll and witneffes, but 0- 

therwiſe of a Bond without condition. 

Alſo every leaſe or eſtate of Franktene- 

ment or for yeares, may bedrowned by 
- fakingan higher eſtate jn the ſame land 

at any time after, Alſo theſelefler eſtates 
may be ſurrendred into greater Eftates, 
and the lefler fo drowned. 

Q. Put me acale thereof ? 

A. A leaſeis made to one for life, the 
Remainder to ariother for life , the Re- 
mainderto the third in tayle, it he that 
hah the firſt eſtate for lite ſurrender to 
him intayle, or in fee, the ſurrender is 
voyd,becauſe ot the meane Eſtate for lite. 

 .Q. How by Releaſes ? 

A. There it behoveth that he that re- 
leafeth hath an Eftate inEſee at the time of 
the Releaſe made,and that he to whom 
the Releaſe ismade hath a Franktene. 
ment in the land, orin fair. _ 

- Q. Somewhat let me underſtand the nas 
ture of Tytbes, and what you call them ? 

- A. It is commonly the tenth part of 
the yearely profits which the lay man 
Pays to the ſpirituall man out of his 
ands , tenements, and hereditaments. 


Q. Hep 


Q. How many manner of Tythes are 


there? 
"4. Three, viz. temporall,prediall,and 


MIXT. 
. When began theſe tythes 2+. 

= pon gave the firſt tithes to 
Melchiſedeck ? 

Q. Did Abraham thengive the tenth of 
bis increaſe ? 

A. Many doubt whether it was more- 
or leſle. | 

Q. May the ſpirituall man take all thoſe 
tithes without deliverie ? 

A. Noe, although they be ſevered the- 
ninth from the tenth , but muſt be ſet 
out by the lay man, for Melchiſedeck did 
not take his Tythes, but Abraham gave 
his riches. 

Q. What remedy bad the ſpirituall man 


if the lay man would not give bis ty thes ? 


A. He had noe remedie before the fta« 
tutein 2. E. 6. but to ſue for the ſame 
in tbeſpirituall Court, for by that ſta- 
tute treble damage are given to the ſpi- 


rituall man, upon wrongfall deteyning 
or takin away the ſaid ; Sr 


B. Who may preſcribe to bave tythef or | 
net to pay Tytbes ? | | 


A.Noe lay man except the King, or 
| E ._ . s 


ww —_— 


re, 
the Patron ought to have: Tythes in 
their owne right, or preſcribe to pay 
tythe;' [Vide Cooke 1s. (econ: part del. Re- 
port Ce: Leveſque de Wir.coeſter. *L42 

2. Are  tythes alwayes to be payed pro- 
prio genere 

A. Noe lay man can preſcribe in: nov 
decimando,but in modo decimandi ? 

Q: Of what things are-tytbes properly to 
be payd ? 

A-Out of ſuch things as doe increaſe 
and bring a yearely profit, as of Corne, 
graſſe, wood, Cattle, Silva cedua, wooll, 
calves, and fuch like. | 

Q. What T,ythes ane to: be par im cut- 
ting downe of great trees? 

A. None at all, becaufe it is a deftruti- 
on of the ſtock, and ſo it ſeemethrofall 
wood above twenty yeares growth, 

— are thoſe tythes ta:be recove- 
red ? 

4. Ifthe right of tythe be im. queſtion, 
in- the  ſptrituall Court; but if thelay 
man. preſcribe in modo Decimands , then 
upon.the libel.he is to fue a Prokibicion, 
alleaging his. maziner of tiching,,. and 
ſhall be tryed-at the common law. by a 
Jury, for the ſpirituall Court willallow 


noe {uch plea, but in-proprio genere. 


Tythes. 


Q. To what Spirituall man is the Lay 
man 'to pay bis Tythbes ? 

A. Moſt commonly to the Parſon or 
Vicar of the Parith. 

Q. What? was it alwaies ſo? 

A. No, before the Councell of La- 
tecan, the Lay man might hav2pay d his 
Tythes to any Spirituall man whatſoe- 
ver that would take cure of his ſoule. 

Q. Are all payed at this day to the Par- 
ſon or Ficar of the Pariſh? | 

A. No,ſome were given out of houſes 
of Religion, as to Abbies, Prio- 
ries, Nunneries, Chaunteries, and ſach 
like, * 

Q. How happeneth it that Lay men 
bave , and enjoy Tythes contrary to the 
Law? 
| A. That beganne upon Appropria- 

LIONS . 

Q, What meane you by that Sir ? 

A. Itis a Maximein Law, that the 
Fee Simple as well of Tythes, as of all 
other Lands and Tenements, is ſuch 
in ſomeparſonas the fee fimple of tithes 
in the Ordinary,Patron, or Incumbent, 
which three together may grant, |,or 
charge the faid Tythes at their pleaſures; 

Q.. What meane you by that 2 

E 2 A.I 


Lands and Tenements 


A. 1 meane that the Spiritualit 
heretofore abounding in Livings, wer 
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«ra v5 mu Manner of Reliefs, %c. due 
for the ſame, and then I foall fully make 
an end? A. Fuft 


beau termes. 


. Firſt you muſt note, that two 
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ought notto be arreſted or attached b 
their bodies, becauſe the Law dot 
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Lands and Tenements 


A. I meane that the Spiritualit 
heretofore abounding in Livings, wer 
content with the Patron for gaine or fa- 
vour to grant a great part of the Tythes 
- to any Lay man. 

Q. What did they uſually grant ? 

A. Moſt commonly the ReQtory or 
Parſonage cither in Fee fimple, or for a 
long terme, and for a {mall rent. 

Q. How was the Cure then ſerved and 
diſcharged ? 

A. By that means a poore Vicaridge 
was hatched out of a great Parſonage, 
which Vicar in theſe daies diſchargeth 
the cure, and the Lay man holdeth the 
refidue of the Parſonage. 

Q. May ſuch Leaſes bee made at this 
ay ? 
A. No,divers Statutes have abridged 
their power in ſuch caſe, and eſpecially 
the Statute in 13 Eliz. So that they can 
make no goodLeaſe bur for three lives, 
or oneand twenty yeares, according to 
the Statute. | 

Q. Now laſtly a word or two concerning 
the quantity of Lands and Tenements, and 
their |peciall names and tearmes in Law, 
did of all manner of Reliefs, &c. due 


for the ſame, and then 1 ball fully make 
an end? 4A. Fit 


their quantityand termes. 

' A. Firſt you muſt note, that two 
Fardells of Land make a Nooke of 
Land, and two Nookes make halfe a 
Yard of Land, and two halfe Yards 
make a Yard Land,and four Yard Lands 
make a Hide of Land, and foure, and 
ſome ſay eight Hides make a Knights 
Fee, the Reliefe whereof is 5.1. and fo 
ratably, And every Knights Living or 
' Revenue heretofore was, or ought to 
have been 20.1. per annum. And the 
yearely Revenue of every Baron was , 
or ought to have been foure hundred 
Markes. And the yearely Revenue of 
every Count or Earl 400.1. whereas the 
Reliefe of a Baron was, and is 100. 
Marks, ofan Earle or Count 100.1. and 
of every Duke 800.1]. So you may 
note, thatthe Knights Revenue at the 
firſt being 20.1. per annum, the Baron at 
the firſt was to have thirteene Knights 
Fees, and a quarter of a Fee. And the 
Earle or Count twenty Knights Fees, 
and the Dakes forty Knights Fees, by 
which proportion the Reliefes afore- 
faid were rated, as before ismentioned; 
which is the reaſon that Noblemen 
ought notto be arrefted or attached by 
their bodies, becauſe the Law dot 
E 3 pre- 
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Lanis and Tenements. Oc. 


preſume that they have ſufficient Lands 
and Tenements to diſcharge any Suite, 

And they have theſe Dignities given 
them by the King for rwo purpoſes, 
viz. ad conſutend. Regi tempore pacis, & ad 
defendend. Regematempore belli ; in token 
whereof they are adorned with a Cap of 
honour on their heads,and with a ſword 
by their ſides. 

Allo there is another reliefe due after 
the death of the Tenant that holdeth by 
Grand Serjeantie, and likewiſe after the 
death of the Tenant that holdeth in 
Soecage, whereof I have made mencion 
before. And the Reliefe for lands in 
Soccage is due to the Lord immediately 
after the deceaſe of the Tenant, of what 
age ſoever the heire is. But of the reſt, 
when the heirehath not been in Ward, 
and is of tull age,at the death ofhis An- 
ceftor, ſuch a Reliefe is due preſently 
after the death of his ſaid Anceſtor, being 
tenant of anyſuch lands, or of any ſuch 
Eftare,as before is mentioned. Uale. 


Dnicquid agas prudenter agas, & 
reſpice finem, 

Lex plus laudatur quando ratione 
probatur. 
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Hereditaments and Chattells. 


SE He moft part of all ſuch things 
TS which the Kings Majeſtic or 
> any of his Subje&ts doth or . ; 

SS may enjoy, are,according to © © i 

we the tearmes uſed in the lawes | 

of England, either Hereditaments or Chat- _ | 
tells, weecall ſuch things Hereditaments, | 
which are Hereditary,and in a naturall bo-- 

dy may diſcend from Anceſtor to heire, and, .. 

from heire to heire for ever, or which in a qenes Na- 

body politique may ſucceſſively or other- rurall and | 
wiſe have a perpetuall continuance, as. Ho- Politicall. | 

nours, Mefſuages,Dignities, Priviledges, Li- 

berties and ſuch like. And to ſome purpoſe 
it maketh no matter what eftate or "_ 
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Concerning Tenants and 
Eſtates in Lands, &c. 


Heredjtaments and Chattells. 


BE He moft part of all ſuch things 
I FS which the Kings Majeftic or 
> any of his Subjefts doth or 
SS may enjoy, arc,according to 
"the tcarmes uſed in the lawes 
of England, either Hereditaments or Chat- 
tells, wee call ſuch things Hereditaments, 
| which are Hereditary,and in a naturall bo- 


dy may diſcend from Anceſtor to heire, and, .. 
from beire to heire for ever, or which ina hs 
—_ politique may ſucceſſively or other- wrall and 
WiC 
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nours, Meſſuages,Dignities, Priviledges, Li- 
berties and ſuch like. And to ſome purpoſe 
it maketh no matter what eftate or _ 
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Hereditaments and Chattells. | 


the hath which enjoyeth any 4h they 
thi up 5 although hee hack hirkagt Leal 
baſet or meancRt eſtate that may be, yet thij and 
name of an heredicament ina thing enjoy. the! 
edin anatural ſence remayneth,becauſe it i Men 
in his kind hereditary , and an eſtate of inn ! 
hericarice hath therein alwaies his becing in] 1nb 
ſome perſon', except by fome accident in 
ſome-tpeciall.caſe it happenitobe for a time] / 
ſuſpended, or for ever extinguithed,as ſhall} N*! 
Grant the afterwards appeare. And therefore he that 
intereſt hath buta tearme of yeares in Lands,gran- 
ofall the terh- his inceoeſt in_all'the hereditaments | val 
| =rT which hee occupieth or enjoyeth, his inte- | AP 
| which Feſt in che lands is thereby granted ; but yet | 2: 
Soneoc- nevertheleſſe hee that hath therein buta Lib 
Feupicch terme for certaine yeares, hath but a Chat | | 
$2nd _ tell, and in regard thereof, in common | wt 
I WS ak ſence it looſeth the name of an heredita- | Vic 
Ht hactells ment of thar, in the moſt afuall and proper 
{for yeares fence it retaineth the name of an heredita- | <0 
alſo. ment onely in ſuch prſon as hath therein || 45 
* _  aneftateof Free-hold or inheritance. And || B: 
” - - . therefore ifamanſeiſed of certaine lands in T 
| --: Fee, and poſſeſſed alſoof other lands'for | HB 
tearmeof yeares , doth demiſe all histhene- | tl 
ditaments, to another for certaine years; || © 
the lands, wherein the Leafſor had but « || 4 
germedoe not paſſe thereby no more then | * 
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Hereditaments and Gbattels.. 


they ſhould paſſe in the ſame caſe if the 
Leafſor had: demiled all his Tenemenss: 
and yet in.anaturall ſence Lands reteſne 
thename of a Tenement and Heredita- 
ment, as well in a Termor, as it duth 
in him that hath therein a Freehold or 
Inheritance. 
| Locall, 

Alſo every Heredita- JT ranhitory, 

ment is either or, 
( Mixt. 

1. Locall, as Meffuages, which are Locall. 
wlgarly called houſes or lands, bethey 
Arrable Meadow or Paſture, &c. | 

2.Tranfitory,as Dignities, Priviledges, Tranſito- 
Liberties, Rents, Services,and ſuch like, fy- 

3. Mixt, as Honours, or Maniniors , Mixs. 
which confiſt of Meſſuages, Lands, Ser- 
vices, Priviledpes, ec. | wine 

Reftories or Parſonages when they 
confiſtof things Locall and Tranfitory, 
as Land, and Tythes, and ſuch like, 

But a Re&ory when it confiſts onely of 
Tithes ( as ſome doth ) isa Tranfitory 
Heredirament, and the obſervation of 
this difference is very materiall in mat- 
ter of Conveyance, as ſhall be hereafrec 
declared. But ir ſecmeth that ſach 
things, whereof no eſtate of Inheritance 

IS, 
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Hereditaments and Chattels. 


is, orever was in being, are not to bee 
termed Hereditaments, Alſo if a man 
ſeized of lands in Fee ſtmple, granteth 
out of the ſame a yearely rent, or com- 
mon of paſture for life, or for yeares, 
this rent or common (as to me ſeemeth) 
is not properly any Hereditament;, be. 
cauſe no eſtate of inheritance is, or e- 
ver was thereof. in being. But' if a 
man ſeiled of Fee in lands, doth by ſuf. 
ficient conveyance in the Law demile the 
ſame to another for terme of his lite, & 
limiteth the remainder thereof to the 
right heires of a man that is living at the 
time of ſuch demiſe, no eſtateof inheri- 
tance is thereof in being in any perſon 
. whatſoever, for by the Law the eftare 

of inheritance paſſeth out of the, Leaf- 
ſor uncks, and yet it cannot bee in 
ſuch. heire to whom it is ſo limited,un- 
eill the death of his Anceftor ; for un- 
eill his death he can have no heire, but 
theperſon which is likely to be his next 
heire, is in the meane time onely termed 
his heire apparent. Alſo if F. S. ſeifed 
ofa Rent in Fee, doth by ſufficient con- 
veyance grant the ſame to another for 
life or for yeares, and after the ſame 7. 
$, doth releaſe. or grant the rent_unto 
him 
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him'that is Tenant ini Fee Simple of the 
land outof which it is iſſuing, and- to 
his heires, in which caſe the inheritance 
of the rent is extin&in theland; yer in 
acommon and pregper ſence during the 
ſaid eftate for life, in the ſame, and in a 
naturall ſence, during the ſaid tate for 
yeares, it reteineth the name of an He- 
reditament : For in both thele caſes, an 
eſtate of Inheritance in the thing demi- 
ſed or granted, had once his being..; al- 
beit by matter Ex poſt fads in the ſaid 
caſe of Remainder, it remaireth in fu- 
_ and abeyance for a time, and in 
the other caſe extinguiſhed for ever . 
And in that which followeth , when 
] ſpeake generally of things Heredita- 
ry, or Hereditaments, I meane thereby 
Hereditaments according to the com- 
mon.ſence : Chattels are ſuch things as 
are nothereditary, but teſtamentary, as 
moveable goods, Leaſes for years, Ward- 
(hip. of lands and body, and ſuch like - 
And opore called teſtamentarygas well 
becauſe by the courſe of the cbimmon 
Law, things onely of that nature; and 
not hereditaments ( as ſhall be hereafter 
declared ) might bee diſpoſed by Will 


Diverſity, 


and Teftament, As alſo becauſe after the: 


death 


Hereditaments and Chatiles. 


death of ſuch Teftator, the Law doth 
transferre the ſame to the Executor of 
his laſt Will and Teſtament for the pay- 
ment of his debts and legacies ; for nn« 
eill a Statute made 32 H. $8. Heredita- 


ments were not diſpoſeable by Will, if 


the Teſtator had therein any greater 
Eftate than for yeares , except ſuch uſe 
asis aforeſaid, and Hereditaments that 
were deviſable by Will, by a ſpeciall 
Cuſtome, and not by the common Law. 
And the cauſe whereof an eſtate of In- 
heritanceof a nfe was Teſtamentary by 
the Common Law , did ariſe of - the 
ſame<cſtimation which the Law then had 
thereof, being lefſe than of a Chattell ; 
for a Chattell was proteſted by Law a- 
gainft wrongs, but ſo was nota uſe apt 
remedy by Law, being for the one or- 
dained, and not for the other, But ir is 
to-Vee. noted, that albeit other Heredi- 
taments were not Teſtamentary by the 
courle of the common Law ; yet by e- 
fpeciall cuſtome in ſome Cities and Bar 
roughs, the Lands and Tenemenrs there- 
in ſcituate were alwaies Teftamentary, 
in regard of their own nature; ' as Chat- 
tels\ were, but ſub mods by a ſpeciall 


cuſt ome, 


Of 


Hereditament s and Chattles. 


' Of Chartels, fome are Reall, and Regii, or 
ſome are Perſonall : Chattells Reall Perſonal. 


are property ſuch as doe ſavour of the 
Realtie (viz.) do confift of ſuch things 
as are in their nature Hereditary, Ward- 
thips of Lands, or of other Heredita- 
ments, Leafes, or Inrereſt for yeares, or 
at wHI derived out of any thing, where- 
of an Eſtate of Freehold or [nheriance 
hath or had a being : Chattells perſo- 
nall are goods moveable, as Goods, 


Plate, Money, Oxen, Kine, ec. And withou 
hereby it appeareth thar {ſome Chatcels life or 
perſonal] are without life, and ſome living. 


living: Burt icis to bee obſerved yer, that 
living Creatures fer nature, as Deere, 
Conies, Hares, and ſuch like, are not 
Goods or Chartells , except they are 
made rame. Alſo Charatters or Deeds 
of any eſtate of Inheritance or Free- 
hold, albeit they be moveable, are not 
Chatrels. Alfo Charctels reall, are either 


Locall , Tranfitory, or Mixt, in ſuch Local 
caſes as is before obſerved of Heredita- * ranfto- 


ments ; foralbeit they are termed chat- 
tels, in regard of the feebleneſſe of their 
eſtates, yet the things enjoyned by force 
of fuch ;interefts, are for rhe moſt part 
by nature Hereditaments ; and of _ 

: ! CG 


ferences in Chattells reall, ſome profi- 
table uſe may be made, as hereafter ſhall 
alſo appeare. And it isto be noted that 
ſome intereſts for years are derived nei- 
ther from any Inheritance or Freehold, 
bur onely from a mans perſon : As if a 
man doth by deed createan Annuity for 
years, without limiting it to Ifſue,our 
of any Land or Tenement, the ſame is 
derived onely from the perſon which 
granted ic, who in his lite time, and his 
Executors or Adminiſtrators that repre- 
ſent his perſon after his death, ſhall bee 
onely charged therewith ; and therefore 
as well ſuch intercft in an Annuity, as 
alſoa Wardfhip of the body of an In- 
fant, which conſiſteth of a perſon,ma 

in a trained ſence be termed perſonall. 
But albeit the words Gaard. de Terre. 
in the diviſion of Pofleſſijons in the be- 
ginning of Mr. Littletons Tenures, doe 
ſcem to imply, that Wardſhip of Body 
Is not to be reckoned in the namber of 
chartels reall ; yer it appeareth by o- 


ther expreſſe bookes, that Wardſhip of 


Body 1s no leffereall then the Ward(hip 
of Lands: And therfore ſuch implication 
aSaforeſaid, is no proofe, that itis to be 
reckoned inthe number of chattelsper- 
ſonall, 
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ſonall otherwiſe then in a ſtrained ſence; 
for things Tranfitory or Moveable, con- 
fiſting of any eſtate (As Ward(hips con- 
fiſting of a, terms during the minoricy 
of the Ward, or a terme in an annuity, 
villeine ,&c. ) are not properly called 
chattels perſonal, but real. Furthermore, 
becau te ſome things which may be en- 
joyed in forme aforeſaid, are neither 
Hereditaments nor Chattels, It is there- 
fore meet to conſider, in what generall 
thoſe things are compriſed : And as to 
that it4is to be obſerved, that not one- 
thoſe things which are neither Heredita- 
ments nor Chattels, bur allo all Here- 
ditaments whatſoever, in every ſuch- 
perſon that hath therein any greater 
eſtate than for yeares , are, vouched 

under the generall name of Free- 

hold, as in the Chapter next follow- 

ing it doth more at large appear. 


FranGenement. 


L,Vs isaFreehold, and what is a 
Chartcell, is very lively fer forth 
in the beginning of Littletons Tenures, 
by the ſaid figure of diviſion of Poſſeſ- 
hons : whereby it _—_ , that:;.. 

all 


rels. 


Diverſities-1n Latine wee call Status.3 and it may 


Franitenement. 


al manner of eſtates of inheritance,or for 
life ( bee they eftates according' to the 
Common Law, or according to the cu- 
ftome, are compriſed in 'the name of 
Fran&enement ) That is to ſay, every 
of them is aptly termed:. a Freehold 
within Judgement of Law , is greater 
than any eſtate for yeares, though it be 
made for many thouland yeares, in re- 
gard of any probable preſtmption that 
eſtare for life may be. more perdu- 
rable, than ſuch eſtate for yeares: but in 
regard a Freehold, which is proper as 
well to any eſtate of inheritance,as to an 
eſtate for lite, in accompt of Law hath 
alwaies been! had in grearer eſtimation 
than any eſtatefor yearesz and for this 
onely cauſe a Terme toryeares is ſubjeRt 
to a forfeiture by an Utlary ina perſo- 
ſonall a&ion for an offence; wherein the 


Felo de ſe offender is felo de ſe, and ſuch like, but 
forfeirerh no eftare of Freehold ( unlefleit be by 
all.Chat- ſome ſpeciall cuſtome) is ſubje& to any 


forfeiture of that kinde. The difference 
between a Fran&enement and Chattels 
being 1o diſcovered as is aforeſaid ; It 
ſeemeth fir to proceed to theconfidera- 
tion of Eſtates. An Eſtate is thar which 


aptly 


1 


FrandGenement. 
aptly be thus defined, viz. An eſtate is a 
rmanentabode: or Continnance for |Þe defi- 
Fea rime orfor ever, inathing of ſuch 292 of 
nature ascither is,may,or might be here= 
ditary, as Mannors., Mills, Lands, Te- 
nements, Rents , Services, Commons, 
Dignities, Libertics , Franchiles,Privi- 
ledges, Offices, and ſuch like; but no 
eſtate can beproper to Chattells perſo- 
nall. And for that cauſe a gift thereof 
for. a momentary time is ot like force 
as if if it were given for ever; But it may 
be obje&ed that 1o it may be ſaid ofa 
ofa terme for yeares in lands or other 
hereditaments ( that isto ſay ). if ſuch 
aterme be given or granted for an 
boure ; it is of like force, as it-it were 
given or granted - for ever, yet fuch 
terme therein is properly called aff e- 
fate. To which objetion I anſwer, that 
although the lawe be ſo in a grant: of a 
terme,which is as much to ſay,his whole 
tereſt in the thing, wherein he is ſoin- 
terefled (- viz. ') his land, and not his. 
terme therein for one houre:3 the(Gran=- 
tee ſhall enjoy-itno longer then-forthe- 
time ſo lymitted,' but otherwike it isof 
ſuch gift or- grant of Chattells perſo- 
nall; but hereii a difference is:to ty: 6b- Pitte- 
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FrauGenement 
ſerved ; 'berweene {ucha gift or {rome 
of goods moveable, and a demiſe there. 
of; tor a]though a'grante for yeares of 
__ -thingsproperly devilable doth enure az 
ademile or leaie thereof, yet ſuch grant 
hath not the like operation in a thing 
deviſable; only in an unproper or bors 
rowed ſence. | 

And therefore albeit a grant of 
goods-moveable fora time , doth alter 
the property for ever; yet a demiſe ther- 
of fora time ſhall only enureas a dilpo- | - , 
fition of the proffits thereby ariting du- b 
ring that time, As for example. It aſtock |, 
of ſheepe or, kine be leten for certaine 
yeares, the Leaſſee hath not thereby the he 
_ property thereof, bur onely a | 
peciall intereſt or property therein, by 
for whereof he may take the proffit | , 
cheFeof during the terme;bur ſuch inte- F 
reſt therein is notproperly aneſtate And | © 

albeit it be ds called a leaſe of ſuch 
Kine or ſheepe, yet it is not ſo to be ter- 
med,otherwiſe then in a borrowedſence; 
For if a man ſo interefſed therein is like- N 
wiſe poſſeſſed of other leaſes of lands, * 
and granteth all his leaſes to another, *S 
his” intereſt 'in theſe Charte!ls perfo- 
| nall,or theprofits thereof, will not pai 
has thereby 


Generall Eſtatey, 


at} thereby. - Of Eftates ſome are Genes 1 
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c A Generall Efate is that which wee 
2 terme, an Eſtate in Fee Simple, 


which is the greateſt and largeſt Eftate 
"T- | that may be z and it is divided by Lit- 
"0" i Heton in his firſt Chapter. of his. firſt 
<« | booke according to the Erymulogy of 
* | the words Fee-Simple, which in Lacine 
are called Feodum ſimplex, 9:4 feounn i- 
| demeſt quod Hereditas, &+ jimpica ilem eff 
As qual legirimum vel Purum, fag F-,Jum 
a) ſimplex 1dem «ft Quod bereditas, jeq7/2n, vel 
| berediras pura; and it rect ived the name 
of a generall tate, not onely, becauſe ir 
was the moſt comman and ninall of all 
other eſtates; butallo fur that in regard 
ot the ampleneſſe thereot :ic ts ex2mpted 
Kee ow the number of all-particular c- 
ates. . | HR) Be 
= But yet it is further to þe obſerved , 
{,. | bat there be three kindes of Fee Sim- 
a: ple ; The firſt a Fee Simplewithour any 
* | ochec auldicion. The ſecond aFee Sim- 
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ple 
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70 | Oenerall Ffilites. 
© ple detertninable, The third abaſe Fee 
_.- Simple | - 
The firſt of theſe is more generall and 
common than any of the ins and it 
can never periſh ſo long as the ſubſtance, 


whereof the eſtate arileth, hath any be- | 


ing. And therefore albeit that hee, 

| which is ſeiſed of ſuch eftate,happeh. to 
| to dye without heire, yet the lame e- 
| fare is. not extinguiſhed but by a&in 
Law, iti fome other degree transferred 
to the'Lord, of whom' the ſaid Lands 
were holden by way. of Eſcheate, be- 
cauſe the land wherein the Tenant hath 
ſuch eſtate, doth till Continue zbut if a 
man ſeiſed'in Fee of a rent charg,or refit 
fſeck, dyeth without heire, this Fee fim- 
4 Abſolute ple, althouph it be of the firſt ſort, doth 
Conditio + periſh, becaufe the rent, wherein hee 
nall. ath eſtate; being cranfitory, is by ſuch 
. dying without heire, quite ſwallowed 

up and drowned in the'land, out''6 

_ which1c didiffue. And albeit a Fee fim- 

ple ofthis Kinde is ſometinies abſolute, 

| ſometimes conditionall, yet the condi- 
; tion thereto annexed, doth not alter 
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the ſame In nature or kinde,' but onely] 


* in the accidentall quality. 


ſecondly 
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Secondly, a Fee fimple determinable 

is {uch as. may be determined bya 1peci- 
all limization beforc the efluftion-of the 
time compriſed in the generall and 
proper limitation. 

Thirdly a baſe Fee-fimple is when two 
Fee-{imples in one thing are in being at 
one time, the-one being in nature more 
worthy then the other. In which caſc 
that that is the leaſt worthy, is cailed a 
baſe Fee-fimple, becauſe it is baſein re- 
ſpe& of the other. 

There is a generall rule in thelaw, 
that nonecan havean ſtate lively,but the 
Donee; whichis the party to whom 
it is given, orthe heires ofthis body. Every 
Andit is further to be obſerved, that —_— 
every cftate of inheritance is either Fee- mee.ogy® 
fmple, or Fee-taile ; of the one hath either fee- 
been {ufficiently ſpoken for this time : ſimpleor 
For the other, ſome further touch ſhall tee-rayle. 
be given inthe Chapter next follow- 


ing, 


Particular Eſtates. 


A particular eſtate :is ſuch as is de- 
£ Arived from a general! cftate by ſepa- 
| F 4  _ ratlon 


Particular Eſtates. 


paration of one from the other ; As if a 
man ſeiſed in Fee ffmple of lands or Te- 
nements, doth thereof Create w gift,or 
rant an eftate Tayle, or by demiſe, a 
LG for lite, or any eſtate for yeares, 
thele axe in the Donee or Leafſee parti- 
cular eſtates in poſſeſſion,derived and ſe. 
parated from the Fee fimplein the Do. 
nor or Leaſor, in reverſion. Alſo if lands 
be demilcd to 4. and the eſtate tayle ly. 
mitted to B.theſe are particular eſtates 
derived ut ſupra, and ſeparated in intereſt 
from the Fee fimple in remainder given 
toC. albeit the ſame remainder doth 
depend upon thoſe particulareftates. And 
of particular eſtates, ſome are Created 
by agreement betweene the parties, as 
the particuJar eftates before ſpecified;and 
ſome by the a& of law, as the ftateof 
renant entayle, apres poſſibility, d *ifſue 
extini, Eſtates by the Curteſy of Eng- 
land, Dower and wardſhipp. For albeit 
an eſtate in Dower be not compleate, 
until] it be aſſigned, which oftentimes is 
is done by aſſent and agreement be- 
tweene parties ; yet becauſe the party, 
that ſo aſſigneth the ſame, is compellable 
{o to doeby courſe of law ; that eſtate is 
allo ſaid to be only created by law. 


- Alſo 


Poſſeſſron. 
Alſoan eftate at will is a'kindeof par- 
ticular eftate, bur yet not ſuch as maketty 
any diviſion of th' cftate of the Leafor,for 
notwithſtanding ſuch eftate,the Leafor 
is ſciſed of the landsin his demeaſne,as 
ofFee in poſſeſſion,and not in reverſion: 
Alſo an: eftate at will isnor iuch a par- 
ticular eftate, whereupon remainder may 
depend. Bur of all the ftates before men- 
tioned many fruittull rules and obſerva- 
tions are..both' generally and particular- 
ly to lively:ſet forth by the ſaid Mr. Lit- 


- tleton inthe 1.2.4 . 56.7. and 8th. chap- 


ters of his firſt booke, which is extant at- 
well.in Engliſh as in French;whereunto 
| refer you, | 435413; 


Poſſeſſion, 
TT is further to be obſerved; that all 
eſtates that have their being are ini pof- 


ſeſſion, reverfion,remainder,or in' right, 
but ofall theſe poſſeſſion is the princi- 


pall,for that icis the full fruition of all we or 


rees of 


the truite of the eſtate. There aretwo de poſleflion 
grees of poſſeſſion, The firſt and'Chiet+ 1 poiſeſſi- 
eſt-poſſeſſion in fair; the other poſſeſſion 97 in fait, 
in law.'' Poſſeflion'in fait or /deede-is ? Pt 


ſuch asis before ſpoken of, and that is 
moſt 


on enley. 
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a terme ; | doth+ aperate an 


 - have a 
years, 


Poſſeſſion. 


-moſt proper to an eftate which is preſent 


rand, immediate, but ſuch poſſeſſion of 


immediaze eftate,it it be no rus then 

endare t0 
make. the like poſſeſſion of the Free- 
hold, or Reverffon. When a man is ſaid 
to have a terme, it-1s to be intended a 
terme. of yeares;3. when it isfaid,;a man 
to have the'Fee. bt Lands, it isalfo tobe 
.Intended a Fee fimple ;poſſeſſion.in Law, 
is that poſſeſſion which the Law it ſelfe 


.cafteth upon1a man before any entry or 
of profits, As if there bea Fa- 


ther. and Sonne; and the Father dyeth 
ſciſed of lands in Fee, and theſame doe 
deſcend to his fonne as his next: heire, 
in this caſe before any entry, the ſonne 
hath a pofſeſſion-in Law. So it is alſo 
for a Reverfion expeRtant, ora Remain- 
der dependant upon: a particular eſtate 


For life; In which' caſe, if Tenant for 


life die, he in reverſion or remainder be- 
fore: his entry, hath onely poſſeſſion 


_ in Law. 'manner of poſlefſions, 


that are not poſſeſſions en | fait , 


.are  onely  pofſeſhons in Law 3; and 
it to bee obſerved}, That if: a man 


ater eſtate in Lands than for 
. ah proper:phraſe of ſpeech is, that 
| h 


Reverſion. 


he'i3-thereof ſeiſed; bur if for' yeares 
onely, then! he' is thereof poſſeſſed ; but 
yet nevertheleſſe the ſubſtancive poſſeſ- 
flon'is proper, as well to the one as the 
other. frac) "I 


i... , Reverſion, 
A Reverfion is properly an Eftate 
"K-which' the Law relerverh to the 
Donor, Grantor, Leaffor, or ſach like, 
when hedorh difpoſe a Leaſe, or other 
thatein Law, then that whereof he was 
falled jerhe tine, of ſuch diſpolition. 
A$ if a man ſeiſed of lands in Fee, doth 
jve' the ſame to another , and the 
feines bf his body, or if hee doe de- 
mile the ſame for life or yeares, in 'this 
caſe the Law reverteth the reverſion 
thereof m Fee torhe Donor, or Leaffor, 
or bis heires, becauſe heedeparted"nor 
with his whole eſtate, but. onely with 
a particular eſtate, which is lefle than his 
eſtate ir Fee : And ſich reverſion is laid 
to be expeant upon. the particular e- 
fate alſo, if he that is but a Tenant for 
life of land by deed or parol, giveth the 
ſame 'to,7.S. in tayle, or for terttie of his 
litke,which is a greater eftatethan he _ 
aw 


Rever (ione 


lawfully diſpoſe ; in this caſe the Law 

reſerveth a reverfion in. Fee in {uch Do- 
nor, though he were formerly bur Te- 

nant for lite . And the reaſon thereof is, 
for that by ſuch unlawfull difpofition, 

which by deed or word cannot be with- 
out livery.and ſeilin, he doth by wrong 
pluck our the rightfull eſtate in Fee that 
was thereof formerly ſeiſed in reverfton 

or remainder, and.by force thereof,by a 
priority of time gained in an inftant, he 

was ſeiſed of a Fee fimple ar the time 

of theexecution thereof. Burt if a. man 
ſeiſed of lands in Fee ſimple, giveth the 
fame unto A. and hisheires untill B; do 
dye, without heire of his body ; in this 
caſe the Law reſerveth no reverſion in 
the Donor, becauſe the ſtate ſo diſpo- 
ſedto A. is a Fee fimple, which though 
it be a Fee fimple determinable, is in na- 
tureſo great, as the [tate which the Do- 
nor had at the time of ſuch gift, and 
conſequently he departcd thereby with 
all his eſtate. And thereby an apparent 
difference is between a gift made to A. 
and the heires of his own body,-and a 
gift made to him and his heires un- 
ell B. dye withour heire of. his body ; 
for in the one caſe the Donee hath bur 
an 


Remainder. 


an eſtate taile, in the other a Fee fimple 
determinable;. A. hath a poſſeſſion of 
reverſion; tor it B. dye withour heire 
of his body, then whether A. be living 
or dead, the land ſhall revert to the Do- 
nor. But ſuch poſlibilitie of Reverfion/ 
is much differing from the nature and 

ropertyof-a Reverſion ;for he that hath 
bat ſuch a pofſibility,hathno eſtate, nor 
hath hee power to give his poflibilicy ; 
bur in the other caſe, the Donor hath 
eſtate in Fee, and therefore. hee hath 
| waaigy to diſpoſe thereof at his plea- 
Ure, 


Remainder. 


Remainder is a remnant of an e- 

ſtate difpoſed to another at the 
Time of creation of ſuch particular c- 
ſtite whereupon ic doth depend. As if 
I, $. ſciſed of Jands in fee, demilceth the 
ſame to B. for lite, the Remainder to 
C. and the heires of his body, the re- 
mainderto D. and his heires ; In this 
cafe B. hath a particular eſtate for life, 
and the remnant of the eſtate of the 
Leafſor is then alſo diſpoſed to C. and 
D. 
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29 " Remainder. 
D: ut ſupra whereby B. hath an eſtate for 
life: &. A remainder in tayle: and/D,a 
reniainder in Fee depending in order 
upon the particular eſtate in poſſeſſion; 

5 thinzs and in'eyery remainder five 'things are 
Requircd requiſite. ' PRES 

In are- I. That it depend on ſome particular 
mainder. eſtate, ! 

2. That it paflſe out of the Donor 
grantor or keaflor at the time of Creati- 
on of the particular eſtate, whereupon 
it mult depend. | 

3. Tharit veſt during the particular 
eftate,or at the in{tant time of the deter- 
mination thereof. 

4. That when the particular eſtate 
is created,there be a remnant of an eſtate 
Jett in the Donor to be given by way of 

remainder. 

5- Thatthe perſon or body,to whom 
the remainder is limitted, be either ca- 
pable at the time ofthe 4limitation 
thereof, or elſe Potentia propinqua to be 
theregf capable 'during the particular 
eſtate; It lands be givento T. $. ' and 
his hetres the remainder- for defanle of 
ſachheire,to 1D. and - his' heirs, that 

retnainder 7s voyd becauſe it doth not 
dependupon any particular eſtate. = 
I 
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ifland be given to1D.. and his heirs geafon- 
during the life of I, N. the remaindeg 

to 1 B. this' remainder is good, for it i8;No re- 
not. limitted to depend upon a Fee-fim+; mainder 
ple,bur upon a particular eftate,which is ©® de- 
only called an eſtate tor lite of 1 B..dit- <4 —_ p ns 
cendable.. If lands be given to B.Fos-,je. 
twelve yeares,it C. Doe ſo long live; the: Bur up- 
remainder after the death of C. to Þ in 9na par- 
Fee, the remainder is voyd, for in thar _ eo 
caſe it:; cannot paſſe out of the Leor. as q "bl , 
al temps dl Creation dl perticuler eſtate p*. ora. © 
ans. Biit it a leaſe be madeto B. for lite, 
the remainderto the heires of C.who 
then living, this remainder is good yp- 
a contingency, That if C. Dyein the 
life of B.For this remainder may well 
paſſe out of the Leaſor,preſently in a- 
bayance,without any inconyenience,be- 
cauſe only the inheritance is ſeparated 
from the Freehold as in abaYance. 

It landsbe given 'for lite with a re- 
remainder to the right heires of I $. 
and the tenant for lite diech in the life 

of 7 S$. This remainder. is void, bee 
cauſe it did nor veſt or ſettle either du- 
ring the [particular eſtate,or at the time 
of the determination. -thereot;for .un- 
till 7 $;dye,no perlowis'thereof,capable 


by 


Reaſon. 


Remainder. 
| by the name of his heires; but if Jands 


begivento I. S. for terme of his life, 
the remainder to his right heire in the 
_ *'fingular number, and the heires of his 
body ; and after 7. S. hath ifſue aſon 
and dyeth,this is a good Remainder,and 
the ſonne hath thereby an eſtate tayle 
for although it wereunpoſlible,thar fuch 
remainder (hould veſt during the parti- 
cular eſtate ; becauſe during his life 
none could be his heire ; yet it might 
veſt at the inſtant of his death, which 
was at the time of his determination of 
the particular eſtate. Concerning a 
fourth thing, it a man ſeiſed of lands in 
Fee , granteth our of the ſame rent 
or common of paſture, or fach like 
thing ( which before the grant had no 
being) to I. S. for terme of his life, 
the remainder to T. D. in Fee, this re- 
mainder is voyd; becaule of this thing 
granted, there was no remainder in the 
grantor to diſpoſe. And whereas ſome 
heretofore have been of opinion, that 
albeit the ſame can take no effe&t as 
a remainder, yet it hall take effe& as 
another grant of a new rentor coms 
mon, ut res magis valeat quam pereat. 

There isa rule of Law, that all things 
enjoyed 
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Remainder. 


enjoyed in a ſuperior degree, ſhould not A Maxim. 


paſſe under the name of a thing in an in- 
feriqr degree: and therefore if lands be 
given to two perlons,and unto the heirs 
of one of them,or unto the husband and 
wife, and the heires 'of the husband, 
and he thart hath the eftate of inheritance 
granteth the reverſion of the ſame land 
to another in Fee, ſuch grant 1s voyd, 
becauſe the grantor thereof was ſciled in 


a ſuperiour degree, viz.in poſflefſion,and Reaſon. 


not in reverſion , as appeareth 129. 
Edw. 4. 12 & 13 Edw 3. Brooke, Title 
of Grants. And concerning the fift and 
laſt thing ; If a Leaſe be made of Land 
for terme of life, the Remainder to 
the Major and Commonaltie of D. 
whereas there is no ſuch Corporation 
then in being, this Remainder is mieer- 
ly voyd ; albeit the Kings Majefty by 
his Letters Patents doe create ſuch Cor. 
poration during the particular eſtate, at 
the time of ſuch grant the Remainder 
was voyd, becauſe then there was no 
ſuck body Corporate thereof capable, 
or ig tentia propinqua to bee crea- 
ted orfo made capable thereof during 
the particular eſtate 3 but the poſli- 
bility thereof was then forraigne , 

G and 
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Ribs ic 
and not prabably intended. 'The. like 
law is if a Remainder bee-Hmited to Jo: 
the Sonne of T. H. who had' thett no 
Sonne, andafterwards during the patti- 
cular &tate, a ſonne is born, who isna- 
med Ton, yet this Remainder is voyd; 
for at thetime of ſuch grant, it was not 
probably to bee intended :that T. H. 
ſhould have any ſonne of that name. 
Alſo before thedifſolttion of Abbies, it 
a leaſe of lands were made to T. 5. for 
lite, the Remainder to one that then 
was a Monk,ſfuch Remainder was voyd, 
for the cauſe before alleadged, albeirhe 
were deraigned during the particular c- 
ſtate : but if ſuch Remainder had bern 
limiced to the firft begotten Sonne of 
T. S. it had been 'pood; and ſhould 
according]y bave veſted in ſuch fonne 
_—_— born during the particular 
Eltate, 


Riehts. 
J Right in Law is either cloathed 
A twofold g 
B "ohe. ; or naked. A Right cloathed i 


when it is wrapped in a Poſſeſſion, Re- 
verſion,or Remainder. A naked Right, 
which is alſo moſt commonly called a 
| Right, 
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Rig hts, 


Right , is when the ſame is ſeparated 
from the poſſeflion or remainder by dif- 
{ei{in,diſcontinuance,or other deveſting 
and ſeparating of the poſlefſion tron 
it. As tor example, it aleaſe of land be 
made for lite to [.S. the remainder to 
I. D. in Fee; in this cate I. S. hath a 
Ripht cloathed with a poſſeſſion, and 
I. D. clothed with a remainder ; but if 
a ſtranger that hath no right or title, 
doth inthe tame cafe enter into the land 
by wrong, & pur [.S, forth of poſſeſſion, 
ſuchentry by wrong,is called a diſſerfin; 
& therefore the poſſeſſion is moved from 
the right; for by reaſon thereof, the dif- 
{cifor is ſeited of the land, and 1. D.hath 
allo the like naked right to the Remain= 
der by ſuch diſfſeilin, is Iikewiſe de- 
veſted and plucked our of him, and can- 
not be reveſted in him during the right 
of ſuch particular eſtate, unleffe the 
poſſeſſion of the particular Tenant be 
therewith reveſted, which muſt bee by 
his entry, or recovery by ation, and 
by ſuch entry of the particular Tenant, 
or by his recovery with execution, the 
Remainder (hall be reveſted as well as 
the partictt]Jar eſtate, Alſo there is a 
Right in Goods and Chattels, as well as 
(3 2 n 


Common Recoveryers. 


in Lands, Tenements and Heredita- 
ments, Which is alſo clothed with a 
poſſcſſion, fo long as the righttull pro- 
prietor hath the ſame, but it another 
doth take-them from him by wrong, he 
now hath onely a naked Right to the 
ſame, which cannot be by htm granted 
for the cauſe before alleadged ; but yer 
he may releaſe his right therein to him 
that is thereof poſſeſſed ; tor the ſame 
reaſon it is before alleadged of areleale 
of Right in Land, and it ſuch right hap- 
pen to be forteited ro the King,his High- 
nefſe may grant the ſame by his Prero- 
gatIVe, 


Common Recoveries. 


A Common Recovery is ſuch as is 
ſuifered and recovered by the aſ- 
ſent of both parties to the ſame of any 
Mannors, Lands, Tenements, Advow- 
ſons, Rents, Services, or other Here- 
ditaments for ſuch eſtate thereof, and 
to ſuch uic or uſes as are between them 
agr'ed upon ; and it is moſt commonly 
ſuffered by the Wric of Entry (ur diſfſci- 
fin in le peſt. the nature of which Writ 
is tufficiently ſer forth by Juſtice - (2 

| erb. 
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Herb. in his book of Natura Brevin,albeit 
{ometimes it hath bren,& may be alſo u- 
in other ations. And ſuch common re- 
covery is uſuall by ſingle, double, or 
treble youcheras the cauſe doth require. 
And for the better underſtanding hereof, 
It is requilite to obſerve the terms ot Law 
uſed therein. The immediate party 
that recovereth , 1s called the Recove- 
ror; and the party againſt whom the 
Recovery is had,is called the Recoveree; 
but in the proceeding therein, hee that 
is to recovers called the Demandant , 
and the party againſt whom the imme- 
diate recovery is to be had, is called Tc- 
nant ; for it is to benoted, that he muſt 
be Tenantof the Freehold, or elſe the 
Recovery cannot bea good and ſufh- 
cient aſſurance in the Law. A voucher 
is the calling into the Court of ſome o. 
ther perſon to warrant the land; and 
he that firſt voucheth ( viz.) he cl1at 2215 
leth another to warranty, is che. Tenant, 
and the party vouched termed the Vou- 
chee or Tenanr by the warrantie. and 
in a Recovery witha ſingle voucher, are 
included two Recover'izs, viz. one at 
the ſuite of the Demandant againſt the 
Tenant, and another at the fuiteot the 
G 3 Tenant 


Common Recoveryes. 


Tenant againſt the Vouchee. And if it 
be with a duuble Voucher there are in- 
cluded in it, three Recoverics, one by 
the demand againſt the Tenant, one 0+ 
ther by the T enant againſt the Vouchee, 
and the third by the firit Vouchee a- 
gainſt the ſecond Vouchee. And in a 
Recovery with a treble Voucher, are 
included foure Recoveries, whereof 
three are ſuch as are laſt mentiond, & a 
fourt!: is a Recovery by the ſecond Vou- 
chee againſt the third ; and in theſe Re- 
veries the Demandant hath Judgement 
to recover the land againſt the Tenant, 
and the Tenant hath likewiſe Judgment 
to recover in value againſt the Vouchee; 
and it it be with a double Voucher, the 
firſt Voucher hath alſo the like Judge- 
ment to recover in value againſt the fe» 
cond; and it it be with a treble Vou- 
cher, the ſecond Vouchee hath the like 
Judgement againſt the third. And the 
Record alſo maketh mention of the 
execution of the Judgement againſt the 
Tenant by Entry, or Writ of Habere 
fac ſeiſingm accordingly. And when 
fuch Recovery is ſo executed, the uſes 
agreed upon, do forthwith ariſe out of 
the Lands, Tenements, &c, fo m_ 
TEC 
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red- accotding ta the mutuall agreement p.c,,jcc 
of the parties. The icope ofa common with fngie 
Recovery, witha fingle Voucher, is to voucher. 
barre the Tenant and his heires of ſuch 

ontly eftate taile which then is in him, 

ro barre others of ſuch cſtates as they 

have in any Reverhion expeRant, or re- 

mainder dependant - upon the ſame. 

And of all Leaſes and Incumbrances 

derived out of fuch. Reyerfions or Re- 
mwainders, The ſcope of a common , 
Recovery Wirh a double Voucher, is Cs _ 
to barre the firſt Voucher and his heires ble you- 
of every {uch eſtate as at any time was cher. 

in the {ame Voucher, or any of his An- 

ceſtors, whole heire hee is of ſach eſtate; 

and all other perfons of ſuch right to 

a Reverſfion or Remainder , as were 
thereupon at any time e xpeQtant or de- 

pendant ; and of all Leaſes, Charges, 

and Incumbrances derived out of any 

ſuch reverſion or Remainder, and that 

will be alſo a perpetual bar of ſuch eſtate 

whereof the Tenant was then ſeiled of 

in reverſion or remainder expeCaut , 

or dependant upon the ſame, &c. The Recovery 
{cope of a common recovery with ag 
treble Voucher, is tomake a perpetuall ,,.. I 
barre of theEftata of the Tenant,and of 
every 


Common Recoveryes. 


every ſuch eſtate of inheritance as at any 
time had been in the firſt or ſecond vou- 
chee, or any of them, or either of their 
Anceſtors, whoſe heires he, or they are 
of ſuch eſtate, and as well of every Re- 
verſion thereon dependant , as alſo of 
all Leaſes, Eſtates, Charges, and Incum- 
brances derived out of any fuch Rever- 
ſion or Remainder, 

The Law doth ſo prote& the Kings 
Poſleſſions, that they cannot be deveſted 
or taken from him by any faigned Re- 
covery, Difſeifin; and ſuch proteQion 
thereof doth alſo ſupport and preſerve 
the remote reverſion and remainder pur- 
{ſuing the ſame, that they cannot bee 
deveſted by a taigned recovery ſuffered 
by Tenant in taile in poſſeflion,or by his 
Feottement, or by any dMleifin of the 
Freehold ; but yet ſuch Recovery will 
be ſufficient of the particular eſtate raile, 
of the Recoveree or Vouchee, and of 
ſuch Reverfion there upon dependant as 
are in eſſe between his eſtate and Remain- 
der in the King, unleſſe the «ſtate taile of 
the Recoveree or Vouchee were created 
by Letters Patents of his Highneſſe,or of 
ſome of his Progenitors, or by his, or 
ſome of their proviſion. 
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Sacommon Recovery is an afſu- 

ranceof the greateſt force co barre 
ſuch reverfions and remainders as are a- 
foreſaid inthe precedent Chapter, ſo to 
another purpoſe, that 18 to ſay, to Con- 
clude ſtrangers oftheir right,if they doe 
not make their claime according to 
the forme of the Satutes in that 
behalfe made *a Fine,is before all other 
aſſurances t be preferred, and it recei- 
veth the name ofa Fin?, 9a fints fi- 
nem legibus imponit. In every fine there 
are two ſeverall parties,the Commiſlor, 
and the Commilſee; the party levying 
the Fine is called the Commiſſor,and he 
to whom it is levyed, is called the 
Commiſſee.A fine is partly {aid to be le- 
vyed, when it is knowledged , in the 
Court, or when it being knowledged 
elſe where, is certified into the Court, 
and received to be there ingofſed and 
recorded, There are two ſorts of Fines, 
the one at common law,the other levyed 
and proclaymed according to the fta- 
tute. T'wo ſeverall ſtatutes are chiefly to 
be conſidered in fine levyed , and pro- 
claymed according to the forme of a 
ſtatute, the one of them is theſtatute of 
I.R 
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7. R. 3.chap. 7. The other is the ſtatute 
of 4. H.7. chap. ' 24. being in ſame 
thing afcerwards explained by a ftatute 
made in Anno 32. H. $8. chap. 36. 
the number of theſeproclamations are 
foure: and to be made at faure feverall 
termes, and a fine levyed, and proclai- 
med, in the Kings Majefties Caurt, he- 
fore his Juſtices of the comman Pleas: 
of any lands, or hereditamenrs is or» 
deyned to be a finall end, and to con» 
cludeas well privies as ſtrangers to the 
ſame ,except fuch ſtrangers as are wQ- 
men, Covert perſons then being with» 
In age Viz. the age of21, yeares, In 
perlon,or out of this Realme,or not at 
whole minde , at the time of ſuch fine 
levyed. But this exception is condicto- 
nall,viv.that they or their heres, inhert- 
table to the!ſame lands &c.doe take their 
action or lawfull entry according to 
their right and title, within five yeares 
next after they* be of full ageot 21. 
yearee, out of priſon, uncovert, within 
this Realme, and of whole mind , and 
the ſame ations ſue, or their lawtull 
entries take and purſue according to 
the law. Concerning fines with procla- 
Wations, five things are tobe _—_ 
ir 
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Fines, 


Firſt the time of levying and proclai- 5 things 


ming the ſame. Secondly the place are '@ 


where, and before whom it is to be le. - = 


CONCCeT® 


vyed, Thirdly of what things it be le- 


vyed, Fourthly what cere monies arv ning 
therein to be. obſerved. Fittly the feve> tines 
rall times are to be abſerved and cog» with 


ſidered; Firlt that the fine be levyed at- Procla- 


matlons, 


ter the feaſt of Eaſter, which was in the 
yeare of Lord God, 1496-For all hnes 


levyed before that time are out atthe 
compaſle of this ſtature 4. H. 7. Asby © 
the letterof the fame ſtatute it ape 


peareth; 2. that the proclamation muſt 
be made in time of the termezand thers» 
fore if any of thoſe praclamations dae 
happen to be madeeicher before the hee 
ginning orafcerthe end of any terme,nr 
on a Sunday, or other Feſtivall day ex- 
empted from the terme, as on the feaſt 
day on of the Pyrificatioa of St. Mary the 
virgin, A/cention de gall Saints, All Souls 
or on the feaſt day, of St. Ioby Bapriff, 
it ic happen on any other day then on 
the friday next after Trinity Sunday 


7. 


and to be recorded accordingly, then if 23. Elie. 
It be not holpen by the ſtatute 23. Bliz, ©P* 3 


cap. 3. All the proclamations are rever= 
{able, by a writ of error,or by Plea, as 
It 


Plow. 
Cory, 2 


267, 


Fines. 
it appeareth in Finches caſe Plow : com. 


* 266.267. and then theffine will be of 


no other natur or force, then a fine 
without proclamations And although 
in truth, the procalmations were all 
made within the termes, according to 
the forme of the ſtatute, yet it the re- 
cord or records, doe purport the cun-= 
trary , they are reverſable by error, or 
avoydable by Plea, if it benot holpen 
by the faid ftatute; for a record is of 
that credit in law,that no averment may 
be admitted to the contrary. 

Itis to be conſidered who are pri- 
vies, and who are ſtrangers toja fine; ac- 
cording to the ſtatute, there are three 
privities only. 1.privity in. bloud 
only. 2. privity in eftate ( tantum) 5. 
privity in bloud and eſtate, There are 
three kindes of 'privities. x. in bloud 
tantum. 1.One is whena man is heireto 
to his late Anceftor, and yet hath no- 
thing by diſcent from him. As for ex- 
ample, if a father {cifcd of lands in fee, 
doth thereof infeoffe a ſtranger and his 
heires,or if he by his laſt will and Teſta- 
ment in writing did diſpoſe 'the 
ſame, being holden in Soccage to ano- 
ther in Fee, and hath iffue and "our 
uc 
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lachcaſe, ſch ifſac is privy in bioud> 
having nothing by diſcent. 2. One other 


kinde of privity in bloud is, when 
ſomething is deſcended unto him, as 
heire unto his Anceſtor and yet he 
claymeth the ſame by ſome other right, 
and not as heire, to ſuch Anceſtor. As for 
example, if there be a father and ſonne, 
and the ſonne purchaſeth lands ofa ſtran- 
per in fee, and isthereof difſeifſed by his 
father, who dieth thereof ſcifed, and the 
ſamedeſcend to his ſonne as heire, in this 
caſe the ſonne is privy alſo in blood, but 
notin eſtate ; for although the poſſeſſion 
of the ſame land came to him by diſcent 
as heir to his father, yet he was therein 
remitced forthwith to his former eftate. 
3. Anda third kinde of privity in blood 
tantum, is where a man in ſome reſpett 
is privy in blood and eftate, and inano- 
ther reſpe& privy in blood rantum. As 
for example, if there bee two brothers, 
and the eldeſt purchaſerh lands in Fee, 
and is thereof diffeiſed by his younger 
brocher, afterwards diffeiſed by a ſtran- 
ger, and that ſtranger dyeth thereof ſei- 
ſed, the younger brother being within 
age, and afterwards the elder brother 


dyeth 
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dyeth withour ifſue, the younger {ofint 

hath two manner of rights to the land; 

the one is a right of Entry againſt tuch 

heire as is in by deſcent during his mi- 

nority ; but that right is onely it1 reſpeRt 

of his former poſſeſſion which he obtai- 

ned by diffeifin, and notas heire to Hig 

brother, and in this reſpeC& he 1s privy 

in blood to his cldeft brother, but not 

privy in «tate, The other right that is 

now .in the younger brother, is onely a 

right in Ation, and nota right of En- 

tiy, and this is in him as heire to his 

brother, whoſe entry was taken away by 

the {aid diſcent, in reſpeft of his right, 
he is privy in blood and cftate to his bro- 
ther. Privity in eſtate rantum, is where 
a tan claimeth an eſtate in Jand, as af- 
ſignee to another; as 1t A. infeoffe B. in 
this caſe B. and his heires are privy in 
eſtate ro A.Privity in blood and in eſtates 
are of two forts, whereof the one may 
properly be called a privity of blood and 
eſtate, the other is 16 called unproperly, 
and in a borrowed ſence. That which is 
properly called a privity in blood and e- 
ſtate, is when both ptivities do accrew by 
diſcent, by or from one Anceſtor. The 
Otheris, when the one of them- car_ 
DJ 
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by 6he manner of title,and the other by 
title 6f another Kinde ; As for exathple: 
{f there be a father and a fonne, and the 
father purchaſeth lands,and dicth there- 
of {eiſed, and the ſame doth deſcend to 
his fonne, hee is to his father in a pro- 
per lence privy in blood and eftate; 
becauſe both thoſe privities do to him 
accrew, by one dilcent from one An- 
celtor. 

It is to be noted, that ſuch privyes 
as the ſtatute meaneth, are afterthe in- 
grolling dele fine et proclamation made 
according to the forme of the ſtatute, 
abſolutely barred : without hope of re= 


- | covery or reſtraint, by any'claime; but 


ſuch as are ſtrangers are barred only 
conditionally, if they or their heirs 
doe not claime according to the forme 
of the ftatute within the times therein 
preſcribed. It isa rule in law,thatno 
error in the faultof rhe Judge can be 
aſſigned to reverſe a Judgement, unlefſe 
it be fo apparant, that it may be tried by 
viewe of the record,orby inſpe&ion of 
the perſon: for if it ſhould, many grave 
Indgments would be overthrowne by 
corrupt tryalls , of falſe ſurmiſes to the 
ſubverfion of Iuſtice and —s-- 
O 
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of vice. But if the Judge give judgment 
for the one party upon the matter ap- 
pearing of record, whereas he ought to 
give Judgment for the other party, this 
is reverſable by error, becauſe ſuch a 
faulte ofthe Iudge through ignorance 
of the law is apparant by the view of 
the record. Alloa fine levyed by a feme 
Covert is not erroneous, & therefore it is 
not reverſable by error, but avoydable 
by her. Alſoa fine levyed by a feme co- 
vert at the common law is avoydable by 
the entry of the husband ; yet fince a 
tne levyed atthis day and proclamation 
according to the torme of the ſaid ſta- 
tute of 4. H. 7. or 31. El/z. Cannot be 
avoyded by the entry of the husband, of 
the commidſlor, as to the eſtate of inhe- 
ritance, but only to the Franktenement 
during the coverture , and ſo long at- 
terwards as he ſhal be tenant by the cur- 
teſy,if he had iflueby his ſa1d wife, be- 
fore the fine |-vycd. And in that caſe al- 


 beitthe husband d:1e enter within five 


yeares or befor: proclamations had and 
made, the Fem: and her heires are bar- 
red as privvycs to the fine, the words of 
the ſaid fatute of 4 H.7. be the fine 
to be a finall end, and conclude as well 
privies 
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privies as ſtrangers, and yet all ſtran- 
gers {hallnot be barred by ſuch fine, the 
Kinge is no ſuch ftranger as is cowpri- 
zed in the ſaid a&t;for it the law-makers 
had meant to conclude the King there- 
by of his right, - then it is not tobe 
doubted ( his greatnes being ſuch as it 
could not be forgotten. but they 
would have made ſome proviſion for 
his claime, which thing they have ner 
done, becauſe they never intendcd to 
concludehim; but others, being bodyes 
corporate of things that goe by way of 
ſucceſſion, are comprized in this word 
( ſtrangers ) in the body ot the at. And 
yet they are not conteyned in the letter 
of exception, or of any ofthe ſavings 
which doe ſave rights, to men and their 
heires, ſpeaking nothing: of corporati= 
ons or ſuccefſions , or of any thing in 
lucceſſion. 


There be two kindes of liveries;the Livery 
one called a livery en fazt which isa ce- twofold 


remony uſed in the execution of a Fee- 
offment in *Fee, or a leafe tor lite, by des 
livery of the ring of the doore of the 
houſe, ora clod of the kind conteined 
in the Feoffment, in the flame ofthe 


 E houſe and other hereditaments therein 
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compriſed, The other iscalled a Li- 
very in Law, or a livery within the 
view, with the like ceremony in other 
forme uſed in the execution of ſuch 
Feoffement, or Leaſe pur vie ; but that 
is not” alway made upon the land, but 
onely in the view thereof, char is to ys 
in a place where the parties doe 
and behold the land ; and the Feot- 
fer ſo bcholding the ſame faith to the 
Feoffee, I make livery to you of this 
land according to the purport of the 
Deed ( if it be a Feoffement by Decd) if 
it be withouc Deed, then the words arc 
to this effeAt (viz. )I doe deliver to you 
ſeifin of this land; or, it I doe make 
livery and ſcifin of this Jand to you and | 
your: heires, or if it be for terme of lite, 
eo you for terms of your life. This be- || 
ing done,the Feoffee or Leaffce,muſt en- 
ter, and before ſuch entry the livery 
within the view is nat compleate ; for Þ 
if the Feoffer happen to dye before an Þ 
entry made by the Feoffee, ſuch livery 
within the view is voyd, and cannot be 
good by any entry afterwards made. 
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Conveyances and Aſſurances 
by Deede poll, or by 


Parol. 


A Conveyance or Afurance by 
Deede poll, is when ic is made b 
a fingle Decd which is not indented, 
and albeic many Conveyances may bc 
by Indenture, which could not be good 
by Law , it they were made by Deede 
poll, or by Paroll ; yer e corwerſo all 
Conveyances and Afſurances that may 
be ſufficient by Deede poll, or by Pa- 
roll, may alſo without all queſtion bee 
good by Indenture, Alſo what thing 
loeyer may be conveyed by paroll, may 
bealſo conveyed by Deede poll , but 
e converſo,many things may be conyeyed 
by Deed poll, which may not be con- 
eyed by paroll, Therefore ir ſeemerh 
fit now to conſider what things in re-- 
pe of their nature and kinde may be 
onyeyed by Decd poll, and not by pa- 
all ; and as touching Heredicaments 
ranfcory, or things mnpecraril which 
loe paſſe properly, or ariſe by grant, 
hy LiverpReverins a0 Rcmain 

2 . ders 


- 


Conveyances and Aſſnrances, Oc. 
ders expe&ant , or dependant upon a 
particuJar eſtatc in any Herediraments 
whativever , 14y by apt conveyance, 
paſſe, or be crea d by Need poll, but 
wort by parct!; and hercu;onariferh the 
general! ue, that thute things which 
do lic in grait, and not in livery,cannot 
paſſe by paroll, but by deede. But fuch 
thi:gs'as doe lie in livery may paſſe 
without D«:edcs; Feoffements of Meſs 
{uages, Lands, Houſes, Mznnors, or 
Rettories, and ſach like, are Good 
without Deed'; and fo are Leaſes for 
yeares thereof made ; becauſe the Free- 
hold thereof will paſſe by Livery ; 0- 
therwiſe it is of grants of Seignories inf [ 
groſle Rents, Services, Commons, Ad-J 
vowlſons, Waſts, Liberties, Franchiſes,ſ' 
and ſuch like,being tranfitory,or of ſuch 
Remainders or Reverfions asare afore- 
ſaid. It is tobenoted, that Lands, Te-Jm 
nements, or Hereditaments, or any e-Ja! 
Rate therein, or any eftate in a thing] 
Hluing thereof, cannet be conveyed toſPC 
the King without,matter of Record, ago 
by Fine or Recovery , Record, as byP0 
Deed jnro!led, and therefore a GrantÞ{1 
or any o:her Conveyance of ſuch thingP® 
by Decd, is not ſufficient, unlefle thÞy 
ſam 19 


| 
| 
| 
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By Deed poll, or paroll. 


ſame deed be inrolled. Andif aLeaſe of 


Land be made for life to I. S.the remain- 
der to I. S. in Fee taile, the remainder to 
the King in fee,this remainder to hisMa- 
jeſty cannot be good, unleffethe ſame be 
by deed inrolled:But a Deed poll thereof 
incolled will beno leffe ſufficient to this 
purpoſe than an Indenture inrolled. And 
to the enrolment therof, the King is tyed 
to no time certain,;ſo that an enrolment 
thereof at any time during his Majeſties 
life will be. good in Law;bur if it benot 
inrolled in his lite time, then nothing 


can thereby be in the King .And if the © +. 
King grant the ſame to another before /_: >.-* 

Inrolement, the grant is voyd, and can=- \ 
. | not bee made good by the enrolement 


thereof afterwards. 

There are two forts of conveyances 
by deed. The one doth enure by tran(- 
mutation of poſfſetlion, transterring of 


ny e-anaked right.Conveyances by decd that 
hingſdoe enure by way of tran{mutation of 
-d tofpoſſeſſion, are ot divers ſorts; whereof 
rd, ag{ome do.enure by way of removing ofa 
as bypoſſeſſion,, and creating of an. eſtate , 


Tan 


{ume by creating both of an eſtate and 


thingpoſſeſſion;lome by extinguiſhment,'ome 


Te 
ſam! 


©y lulpen{ion hercofzand ſome by remo- 


ton of the potſclſon ,, and — 
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of the eſtate. Conveyances by tranſ® 
mutation of a poſſeſſion, rhar do ennrt 
by removing both of the eftate and poſ- 
ſefſion,are ſuch whereby an eſtate and 
poſſeſſion formerly ſctled in the one 
partys are removed to the other patty. 

onveyances that do enure by removing 
of a poſſeſſion and reals of an eſtate, 
are ſuch, whereby a poffeffion formerly 
ſetled in one party,is removed to another 
by creation of a new eftate other then 
ſuch as was in the party from whom it 
was derived. A conveyance .that doth 
enure by creation of an eſtate and pol- 
ſefſion, 1s when the thing conveyed had 
no being before the making of ſuch con- 
veyance. A conveyance by transferring 
of a poſſeſſion, is ſaid to enure by way 
of extinguiſhment, when the thing and 
the eſtate conveyed are thereby extin- 
guifhed. A conveyance doth enure by 
rettotion - of the poſſeſſon, and 2 
drowning of the eſtate. When a ſurren- 
der is made of a particular eftate for 
life, or for yeares to him that hath the 
Reverfion or Remainder thereof, in 
which caſe the poſfefſion of the land ir 
ternoved, but the effare is drowned ; 
for he to whom rhe ſurrender is ma . 


Conveyances by will. 

's not ſeiſed of the particular eftate, but 
ot ſuch cſtate wherein the ſame is drow- 
ned ; and ſuch ſurrender, of an eftate 
which might have beene created with- 
outdeede, orimatrer of record, may be 
lurrendred by paroll. 

Note thata ſurrender to any perſon 
of a particular eftaze which could not 
be creared without deede,matter of re- 
cord cannot be good by Paroll. 


Conveyances by will. 


Conveyance by will is common- 
A cated a aye party that gi- 
yeth or bequeathes a thing by -will is 
commonly called the devifor, and he to 
whom It 1s bequeathed the deviſee; of 
deviſcs general! there be three ſorts, r. a 
devifeby the common law, 2. a deviſe 
by cuftome 3. by force of the ſtatutes of 
32. and 34.H.8.By the common law no 
manner of hereditaments, wherein the 
Tefator had any greater eſtate then for 
yeares ( except an eſtate in a uſe of 
lands or Tenements ) was deviſable 
by will, bat he that had ſuch uſe in Fee, 
or for another mans lite, might before 
the ſtatute, 27.H. 8. de wftbus in poſſeſio- 


nem 
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nem transferendis, have deviſed the ſame 
by will as he might doe of a terme in 
uſe, For the better diſeerning what de- 
viſe is good by the common law, and 
what not: fix things are meet to be ob- 
ſerved. 1. That the deviſor bea perſon 
able to devile. 2. that the deviſee be ca- 
pable ofthe thing deviſed, 3. That the 
things are devilableby law, 4. That the 
purport thereof being no other in ef - 
te&, then ſuch as _ ſtand good in 
law, ina conveyance by a& executed in 
thelife of the deviſor, 5. That the de- 
viſe be not limpoſlible, 6. that it be cer- 
taine. 

Concerning the firſt of theſe foral- 
much as every will doth take effe& by 
the deÞh of the Teliator , therefore 
without the death of ſuch Teſtator, 
there can be no will, and without a will 
there can beno deviſe, and conlequent- 
ly all kinde of corporations are unable 
to deviſe any thing by will, becaule they 
never dye.A Maior and commonalty, 
Provoſt & tcllowes of acolledge, War- 
dens and commonalty of a company, 
cannot devile any thing by wilzno!more 

can « Biſhop, Deane, Parſon,or Vicar, 
devie any thing deviſable, which they 
have 


Conveyances by will, 
have not in their politique capaci 
(viz) which hehathin lake of bl 
Biſhoprick , Dcanry, Parſonage, or 
Vicarage, but every of them may de- 
viſe ſuch thinges deviſable at they have 
in their naturall capacity; for in re- 
reſpe& thereof every of them muſt dye, 
but there areſome _naturall perſons 
which have no power nor ability in law 
to deviſe anything by wil;as perſons not 
of whole minde and Ideots; But an in» 
fantof14. yeares ofage may makea 
will, and thereby make an executor of 
his goods. The husband may: deviſe 
goods or chattells tothe wife, albeir 
they are one perſon in law; A woman 
covert hath no power to give any goods 
by will, for without the conſent of her 
husband , ſhe cannot by law make a 
will, either of any of her husbands 
goods, or:of ſuch chartles in poſſeſſion, 
or in righe of afion,as are in her 
husband in his right, or her ſelfe iniher 
right. 12. H.7. Fol. 24. A'man out= 
lawed in a perſonal] afion,or a perſon 
attainted of felony or treaſon, cannot 
deviſe any chattells perſonall; or reall; 
tor.it it were deviſable or grantable, the 
property thereotis in the King,as afore- 
{aid, 
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aid by fach ourlary or Attainder. 

Concerning the ſecond ehing; to be 
obſerved ,not only perſons of full age, 
women ſole, and perſons of diſcreeion 
and whole minde, but alfo infants feme, 
coverts, Ideots, and mad men are capa- 
ble of a deviſe, becaufe it tenderh to 
their beneht, and not to their prejudice; 
bur yet ſuch capacity ofa womati covert 
is fubjeR co a condition in law (vis. 
ther hutband doe not diſagree to the 
fame; forif at any timeduring the co- 
yerture he doth diſagree therewmitag the 
deviſe is void in law,unles before fuch 
—_— he did formerly agree t0 
ehe 3 but if hedoe once agree tot, 
his diſagreement afterwards is of no 
effe&. Alſo perſons outlawed in a per- 
fonall ation, or convitt or attairited of 
fellony or treaſon, are capable of a de- 
vite; bue im ſuch cafe, if the deviſe be of 
a chatrel], ithe King (hall have the thing 
deviſed,as a charte}] forfeited by the 
owrlawry,conviction,or attainder;and if 
the deviſe be of an eftare in Free-hold, 
or Inheritance in lands or Tenernents, 
then in ſore caſe the King, and in ſome 
cafe the Lord, of whom the fame is 
holden, as the caſe may require, ſhall be 
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intitled thereunto 3 Alſoa deviſ@ made 
to a childe In his mothers womb 18 
good in law. 
Of the third obſervation, for the bet- 
ter diſcovering what thing is deviſable 
the common law, and what not, a 
erence is to be obſerved, berwixt ar 
eftare to the uſe of another created 
by law; and an eftate made or conveyed 
to the uſe of another by agreement of 
arties;for where it is created by law to 
theuſe of anotherzthere it is not devifable 
by will , bat if it be made or conveyed 
by agreement,it 1s other wife; as for ex- 
ample; If a man ſeifed in Fee of lands 
holden ' in ſoccage, hath iffne a ſonne 
anddyeth, the fonne being under x4. 
yeares of age, in this caſe the law 
pointeth the care and cuſtody of ſuch 
ifIne, and of the ſame lands,which came 
to him by difcent fron his father,unto 
his mother ( if ſhe be living) as Guare 
dian in ſoccage,untill he beot the age of 
diſcretion viz. 14.yeares; but this ward- 
ſhipin ſoccage, fo to her acerewin 
law, isto the only uſe and profht of 
Infant, and therefore it cannot be 
deviſable by w ill,neither ſhall it goe to 
the Executor or adminiftrator ofthe 
mother 
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mother after her death, but to the next 
Anceftorof the Infant of the mothers 
fide, as it appeareth, Plowden fol: 239. 
Pa 294.in the caſe between Osborne and 
oJe. | 
Concerning the fourth if ceſtiq; uſe 
in Feeot Land before the ſaid Statute 
of 27 H. $. had deviſed the ſame to ]. 
S. and his heires, and for default of ſuch 
heires to remaineto I. D. -or if hee had 
deviſed the ſame to I. S. and his heires, 
untill 7. N. doe happen to die without 
fue of his body, the remainder ro I, D 
and his heires, this deviſe of ſuch Re- 
mainder had been voyd ; becauſe by the 
rules of Law, a Remainder could not 
be limitted to depend upon an eſtate in 
Fee fimple, ſo that ſuch a Remainder 
could not have been created by convey- 
ance executed in a mans life. 
Concerning the fifth obſervation; it 
a man be poſſeſſed of a terme detetmina- 
ble by his death, doth deviſe the fame by 
will to another, the deviſe is voyd, be- 
cauſe it is unpoſſible that it thould rake 
any effe&t. Alſoa deviſe to 7. the ſonne 
of T.S. of D. whereas the ſame of T. 
S. hath onely iflue IF. is voyd, becauſe 


there is no ſuch perſon in rerum natura. 
lo 


. "Comvegances by Will. 
So it is alſo, if a terme be deviſed to the 
Executors of I. D.' whereas I. D. died 
Inteftate. 

Concerning, the ſ1xt obſcreation, if 
any having ifſue many children, doth 
by Will gwe or bequeath acup of filver, 
a horſe, or any other thing deviſable, to 
one of his ſonnes, this deviſe is voyd, 
becauſe it is uncertaine which of his 
ſonnes ſhceuld have ir ; 1o ic tsallo, if 
the like deviſe be made diſ-junQively to 
I. S. or I. D. butadevileto one of his 
ſonnes, at the choice of his Executors, 
is good, becauſe the uncertainety may 
be reduced to acertainety by theele&ion 
of the Executors.So alſo it a manbepoſ- 
{efſed of a terme in lands for 60. years, 
and by his Will deviſe to I. D. fuchand 
{o many years of his ſaid terme, as ſhall 
be nominated or appointed by his Exe- 
cutors, this deviſe is good, cau[a qua ſit- 
pra: .andyeta gitt or grant thereof in 
that form made by conveyance, executed 
in his life, could not be good, the rea- 
ſon chereof is, becauſe he can have no 
Executors in his lifetime, by reaſon 
whereof it is impoſlible to reduee ſuch 
Gift or Grant unto a certainety before 
his death 3 and a conveyance executed 
in 
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in a mans life muſt be reduced to a cer- 
tainty before; his death, or elſe it'can be 
of no cffe& in Law. But that reaſon 
ceaſed in a deviſe ( which taketh no 
effeR uncill his death ) and therefore 
the Law is therein differing according- 
ly. Alſo itisto be obſerved, that a de- 
viſe of Chattels may be good, either by 
will nuncupative, or by writing, 

Concerning a uſe, it is to bee obſer- 
ved, that a man ſeiſcd of Lands ar Te- 
nements in Fe, to theuſe of him and 
his bcires, could not by the common 
Law deviſe theuſe thereof by Will, un- 
lefſe che ſame Lands or Tenements were 
deviſablepy cuſtome. Bur if T. S. ſeiſed 
of certaine Lands in Fee, had infeoffed 
certaine perſons thereof to the uſe of 
himſelfc and his beires, this yſe fo ſeve- 
red from the poſſeſſion , was deviſe- 
able by the Common Law, albeit the 
Lands out of which it riſeth were not 


Conveyances by Will of Lands 
deviſable by Cuſtome. 


is to be noted, that albeit by the 
rule of the Conumon Law no Here- | 


ditaments | 
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er- | ditaments ( other then a Uie*) was devi- 
be | Gable by Will ; yer by particular Cu- 
fon | ſtomes in divers Cities , Burroughs, 
no [Lands and Tcnements therein ſituate 
pre | have alwaies been deviſable by Tefta- 
- | ment, ſo that the cuſtome doth therein 
4 alter courſe of the Common Law. But 
by | in every ſuch deviſe, fix things are efpe- 
cially to be obſerved, 
I. Thatthething deviſed bee com- 
prized within the Cuſtome. 
2» That the deviſe be purſuant to 
the cuſtame. | 
3- Thatthe power of the Deviſor be 
not reſtrained by Statute. 
4 That the Cuſtome be lawfull and 
realonable. | 
5- That the intent of the Deviſar 
1 certaine, lawfull, and not unpofſj- 
6. 
6. That the Will bee not counter- 
manded. 
Concerning the firſt of theſe, the ob» 
ſervation is double. 
{ 2. Thatthe thing deviſed be as well 
| In natureand kind, as alſo in continu- 
ance, 1ſach as is warranted by the cu- 


re- | 2. That it be cantained within the 


_ bounds 
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bounds and limits thereof. As to the 
firſt part,it by cuſtome all the tenements 
within a certaine City or Burrough bee 
deviſable by Will; A rent charge, and 
rent ſeck which had continuance time 
out of minde, are in nature, kinde, and 
continuance, ſuch as bee compriſed 
within the cuſtome, - and therefore are 
by force of tuch cuſtonie deviſable. As 
to the ſecond part of the obſervation; If 
a man fciled of rent in fee, which t1me 
out of memory hath had a continuance, 
the fame rent is iſſuing as well out of 
lands within the limits of ſuch cuſtome, 
8s aforeſaid, as alſo out of Lands not 
contained within the precin&s , this 
Rent is not devilable by the ſaid Cu- 
ftome , becauſe the ſame or any part 
therect is not contained within the pres 
cinds thereof, which muſt bee taken 
ftrial;. vY 
Thc ſecond obſervation hath' three 
branches,one concerning the perſon de- 
viting,another touching the perſons to 
whom the deviſe is made; And the third 
granteth the devile it (elf. | 
1. Asto the firſt branch, a deviſe made 
by a Forraigner, to any.perfon of lands 


or tenements {cituate within the City ot 
Longer 


part 
e pre* 
taken 


three 
In de- 
ns to 


third 


made 
lands 
ity of 
onde 


Convey mires by Will ; ec. 


London, === to the Cuſtome of 


London, as appeareth M. '$: & 9. Eliz. 
fol. 255. But yet ſome perſons compri- 
fed within the generall cuſtome are by 
the rule of the 'common Law 'exempt 
from the ſame, as a deviſe made by a 
perſon lunatique, an Ideot , an Infant, 
and a man ſeifed onely in the right of 
bis wife, is voyd, this cuſtome notwith- 
ſtanding. 

As to the ſecond branch; Citizens 
and Freemen of London may bythe cu- 
ome of the ſaid City , without the 
Kings licenſe, lawfully deviſe lands in 
London, whereof they are feiſcd in Fee, 
to Guilds or Corporations , as appea- 
reth by 5. H.7. 10. 19. But if hee bee 
only a Freeman, and no Citizen , or on- 
ly Citizen and noFreeman, hee cannor 
without the Kings ſpeciall licenſe Jav- 
fully deviſe in Mortmaine. 

Asto the third branch ; it the cu- 
ſtome be, that lands and tenements 
within a certaine Citie be deviſable in 
Fee taile for ſuch eſtate, Weſt. 2. was a 
Fee ſimple; alſo it ſeemeth probable,that 
by force of a cuſtome, that maketh lands 
and tenementsdeviſable, a man may de- 
viſe thoſe things that are _— grow- 

ing 
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ing astrees, graffe, and ſuch like. Bur if 
a deviſe of arent, or common out of 
lands deviſable, is not purſuant to the 
cuſtom, becaule they had no being at the 
time of the deviſe,and though they had 
any beginning, yet they were created 
within the time of memory, they are 
not deviſfable for the caute aforeſaid. If 
a houſe beonely ere&ed -upen deviſable 
lands by cuſtome,a deviſe thereof ispur- 
\uant to. the cuftome; albeit in that 
lace there was never any houſe before, 
Can: the houſe doth: reteine thena- 
ture of the land, whereapon it was built. 
as a principall partj, whereof it doth. 
conhit , the change of fthe name not- 
withſtanding. 
Concerning the thjxd obſervation; it 
is to be noted, that albeit the cuſtome 
| hath beene to deviſe lands to any per- 
ſon or body pollitique, yet the ſame 
- may not by torce of ſuch cuftome be de- 
vited at this. day in? mortmaine , upon 
paine of forteiture, according to divers 
ftatu .8,unletle the licence ot the King, 
wich the conſent of the. Lords mediate 
and immediate, be firſt therin had and 
obtained;for fuch cuſtomeIs in that be- 
bale qualified and reſtrained upon the 
paine 
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paine aforeſaid by the ſtarntes of Sort»: 
maine ( viz. ) Magna Chara, A cuſtome 


that beganne onely fince the ſtatute, 


cannot be good;for every 'cuſtome that : 
may evidently appeare to have his be-- 


ginning ' fince the time of R. 1.is 
voydiin law, as appeareth. by 33. H. 
6.27: 9. H. 6.et. Littleton 38.yet never-. 
thelefle the cuſtomes to deviſe mort- 
maine arenot abrogated by any of the 
ſaid ſtatutes; for the deviſe, or other 
forme of alienation in mortmaine is 
not by any ofthe faid ffatutes made 
voyd, butit is only in advantage of the 
the Lords, who might ſufteine loffe 
thereby, prohibired upon paine of ſuch 
forfeirure to them accrewing, as there- 
by appeareth; ſo that by licence & con- 
ſent as aforeſaid, a deviſe in mortmaine 
by force of a cuſtome may ſtand good in 
law, wichout danger of the penalty of 
forteiture. 

Concerning the fourth obſervation; if 
the cuſtome benot lawtull and reaſon- 
able it is voyde; ſo that adeviſebyver- 
tue thereof cannot be of any force in 
law. And therefore it an alien doe pur- 
chaſe and deviſe Jands lying within a 
certain Borough by force of a cuſtome 

I 3 chac 
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that glands and tenements. within: the: 
ſame Borrough are deviſable to aliens 
in Fee to their owne uſe', and by 
them deviſable by teſtament, this de+ 
viſe is void, fr ſuch euſtome a- 
gainſt the Kings prerogative is un» 
lawfull; albeit his highnefſe cannot 
be thereunto entitled without office 
or other matter of Record, yet meane 
betweene ſuch purchaſe and office found 
&c. Itake the Alien to be pernour of 
the profits,and that the eſtate purchaſed 
isforthwith in confideration of the 
ſame lands, untill the kings title doe a- 
peare by office or other matter of record 
Alſo it isto be obſerved, that a cuſtome 
to deviſea Right, ſeparated, from the 
poſſeſſion ,cannot be lawtull, becauſe ic 
ſavoureth of maintenance. As touching 
unreaſonable cuſtomes, it the cuftome 
within any Citty or Burrough be, that 
Tenements therein ſituate are deviſa- 
ble by Infants, Ideots, or mad men, it 
is unrealonable, and therefore void. 
But a cuſtome that the ſame be deviſa- 
ble by children of 14,years is good. 
Coneerning the fifth obſervarion;if 
the intent. of the deviſor beuncertaing 


nnlawſall, 
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unlawfull, or impoſſible, the deviſe will 
be of no force in law. The intent of 
devifor may be uncertaine, either in the 
perſon to whom he doth deviſe , or in 
the thing deviſed, or in the eftate that 
ſhould paſſe thereby. And firſt concer- 
ning the perſon it appeareth 49. E. 3. 
3..one Torden did deviſe certain Tene- 
ments in London to one for life , ſo 
that after his deceaſe the ſame ſhould 
remaineunto 2. of the better ſort of 
the fraternity of London, this remain- 

was agreed to be void for want of 
certaintie , which perſons ofthe frater- 
nity ſhould have the ſame. Secondly, as 
as concerning the certainty in the thing 


deviſed; as for example;it a man fſciſed 


of lands or tenetnents deviſable; doth 

by wil bequeatha portion therof to 7.F. 

this deviſe is yoid | becauſe it doth not 

_ » What or how great a portion 

thereof the deviſce ſhould have 

by foree ofthe ſaid will. 3. Albeit the 
intent of the deviſor doth certainly ap- 
peare, and the perſons to whom the de- 
viſe is made, and in the lands and tene- 
ments deviſed , yer ifthe eftate therein 
lymitted beſo uncairten , that neither 
by matter expreſſed 'or implyed in the 
I 3 will, 
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will, nor by a common Intendement it 
cannot be reduced into a certainty,the 
deviſewill be void in law. And there- 
fore ifa man ſeifed of lands devilable 
as well by will nuncupative as by wrk; 
ting, doth by will in writing amongſt 
other things. bequeath the ſame to I. $. 
for ſuch: eſtate as is ſpecified in a ſche- 
dule thereunto annexed, and then the 
deviſor dyeth without, annexing any. 
ſchedule to-the ſaid will, or other eo 
ration of the certainty of the ſtate, this 
devile is void in law. Now it is be con+ 
fidered,that albeit the intent ofthe de- 
viſor be certaine in all things ,- thatne- 
verthelefſe though it be uglawfull,the 
ſame willbeno force. And therefore 
It is alſo needfull to diſcerne, where and 
in what caſe the intent of the deviſor is: 
anlawfull,and where not;and the intent 
of the devilor is unlawfull, when it is 
ſo repugnant to therules of the Jaw, as 
that by any counſel] learned in the Jaw, 
it could take no effe&_ by conveyance 
executed in his life time; as for exam le; 
a deviſe of a naked right, or poſlibility 
of a remainder to depend upon an eſtate 
in the ſimple thereby bequeathed, is 
faid to be cal rar" for as no ſuch re- 
|  mainder 
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mainder could be bequeathed,id eft con- 
veyed by any at executed ina mans lite. 
ſoalſs:no bare right could be conveyed 
by the liket a&execured in his lite to a- 
ny | perſon, other then ſuckras were ſci- 
ſed, or - to be ſeiſed of the free hold of 
the ſame lands at the inſtantof the ex- 
ecution of the conveyance,.andthat on- 
ly by way of the excinguiſhmenrt. And 
hereupon it followeth, that a'man hav« 
ing right to lands deviſable being by 
deteilable ritle- in the poſſetſion of 7.S. 
cannot deviſe the ſame by will to 7. D. 
So alſo the Lord,of whom. the lands 
deviſable are :imediately 'holden by 
Knights lervice,- cannor deviſe his poſli- 
bility of 'Elcheates or ward{k:ip , that 
may thereof accrew to him, when his 
-Tenant - ſhall happen to die without 
heires, or the-poſſibilicy of wards, when 
the heires ſhall be within age.' -- 
Concerning an intent::impoſſible, 
wee terme-that an-impoſſible intent, 
which by ''no probable and 'common 
pofſibility can be accomplithed;'and of 
ſuch impoſſible intents,. _ there are 3. 
ſorts. 1, Impoffible both at the timeof 
the making ' of the will, andalſo at the 
deathot *the deviſor.2. Impoſlibleonly 
| | I 4 at 
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at the time of the deviſe, and not at the 
time of the deceale of the teftator; 3. 
Impoſſible at the time of the 1 
of the deviſe. And as to. firſt ſort 
lands deviſable by will , bequeathed to 
the heires of S. who was attainted of 
fellony or treaſon, unreverled at the 
time of the deviſe, or dcath of thedevi- 
ſor: or if in time of Romilh religion, 
ſuch deviſe was made to one that was 
a Monk, being not deraigned at the 
time of the deviſe, or death of the teſta- 
tor; or if the ſame be deviſed tothe 
heires of I. D. who was then dead with- 
out hcire;zorto a corporation that had 

noe being at the time of the will, or 

death of .the teſtator ; Or if a man by 
his will doe deviſe a certain houſe ina 

Borrough, wherein at thetime of his de- 

viſe and death, he had nothing : Orit 

lands be deviſcd to the executors of 1;S. 

who died inteſtate, in every of thefeca- 

ſes, the intent. of the deyjſor was inv 
poſſible, both at the time of the dviſe 
aud death of the deviſor; and far fach 
impoſſibillicy, the deviſes are abſolute+ 
ly voide. | 
Concerning the 2. ſortz if lands 
were deviſed to a Monk, who at the 
time 
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time of the death ofthe teſtator was de- 


raigned, or to the heirs of one is that at- 
tainted of &c, which is afterwards xever- 
ſed before his death,or to a Corporation 
that hath a being at the timeofhis death, 
but not created at thetime of the deviſe, 
in-theſe-caſes, the intent of thedeviſor, 
was onely impoſſible at the time of the 
deviſe, but not at the time of the deceaſe 


of theteſtator. And yet 1 take the Law, 


that thoſedeviſes be alſo voyd, nam quod 
ab. initio non valet id tratiu temporis non 
eexngleſcit, 

_ "Thefixc obſervation is, that thede- 
vile be not countermanded ; for it is a 
Cleere caſe, that ic is countermandable at 
the pleaſure of the Deviſor, or thereby 
the deyiſe will bee of no force in Law. 
And jt is to be noted, that there are two 
kindes-of Countermands, the one is a 
countermand in deed,' the other a coun- 
termand in Law. A countermand in 
deed, is when a Teſtator doth expreſly 
revoke bis Will formerly made, or any 
part thereof; and this countermand by 
word is of no kefle force then if itwere 
dy writing;for albeit the Will concaine , 
amongſt other things deviſes of Lands, 
bee jt in writing as an efeQuall part- 
thereof 
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thereof, in caſe where ther cuſtome''e 
lawdoth ſo require it ; yet'nevertheleſl} 
arr exprefſe countermand by word of tli 
will, or of any deviſe of lands 'thereir 
compriſed, will be ſufficient in Law tc 
controle the ſame, as itappeareth byff 
Reits cafe, r 4 E/.Alſo, if after the making 
of the Wil,theTeſtator doth cauſe a deF 
viſe therein made to one man to be quitt 
ſtricken out 3 this isalſo a countermanc 
in deed of that deviſe, and the will ſtan 
deth good for all the reſidue.” A coun: 
termand which in Law is thatwhich 
neither by word'nor deede is eqn 
bur onely in thoſe other as implyed. As 
for example,the making of another will 
doth: imply a revocation of the former, 
and therefore it is a countermand inſ® 
Law thereof. So likewile if lands be de-[? 
viſed by will, and afterwards the devi-[" 
forinfeoffeth a ſtranger in Fee thereof, de 
this Feoffement.doth imply a revocationſ}" 
of the deviſe of the land,and therefore it (+ 
15 in that part a countermand inLaw,al-P'9 
beit he afterwards repurchaſe the ſame; 
44 Ed.3. 33. And although lands devi- ul 
fable by a cuſtome may be executedby a of 
Writ of ex grm. querele, yet if there beſ© 
no ſpeciall cuſtome to thecontrary, theſ'* 
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) 

me' ofeviſce may ( if he pleaſe) execute the 
heleſJame by Entry as it appeareth by 35 
of th0*- plit.12. 40-Afſs. p. 2.27. Afis.p.60 
herei$bnd inevery fach caſe the poſſeſſion in 
w t$4W of the thing deviſed is immediatel 


th bi after the decealſe of the Tecſtator no leffe 
alein,$alt upon the Deviſee, then it ſhould have 
+a depen calt upon the heire, if no devile had 
£ qui aJocen ther eof made,as appeareth Brooke's 
mand#te deviſe, 490. 
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which of the Statute of 32 &- 
efſed, 34» H. 8, 
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rmer, wherein a man had any greater e- 
ad jn{ftate than for years, were not devilable 
Ye de-[Þy the Common Law ; yet untill the 
Jevi{making of the Statute 27 H. 8. cap. 10. 
ereof [fe v[ubus in poſſeſfionem transferendis, men 
ationſ9id — put their lands in uſe; 
>re ir0212.) they did enfeoffe others in Fee, 
i. al. 1'othe uſe of themſelves & their heirs,to 
Cine the end that they might deviſethe ſame 
deyi$u{c,and by force thereot after the deceaſe 
Ibya of the Teftator, the Feoffees did at the 
re befſ<quelt of ſuch deviſee,make and execute 
| theſ'>them an eſtate in the land according 
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Conveyances by will. 
to the uſe deviſed, and if the Feoffee 
did refuſe ſo to doe,. the deviſce migh 
thereunto compell him by ſuite in the 
Charcers. And io by 1uch ſubtil) inven 
tion the deviice obteined the effect of ; 
deviſe of the ſame Lands or Tenements 
—_ were not then deviſable- by! 
aw. 
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